12 January 2024 Filed online

Marc Morin
Secretary General

CRTC

Ottawa, ON K1A ON2

Dear Secretary General,

Re: The Path Forward — Working towards a modernized regulatory framework regarding
contributions to support Canadian and Indigenous content, BNoC 2023-138 (Ottawa, 12 May
2023) - Procedural request asking the CRTC to publish all requests for information which it
makes in this proceeding and to publish all such requests in both official languages at the
time the requests are made

Introduction

On 21 December 2023 CRTC staff e-mailed an English-language letter and a French-language
letter in connection with the above-noted proceeding, saying that the letters were from the
CRTC.! The two letters set out different requests for information and identified different
respondents for each RFI.

The CRTC staff letters were directed to 75 e-mails in relation to 79 parties, including four
program-production funding bodies that did not appear at the CRTC public hearing and that
the CRTC was adding as parties:

... the Commission is also posing questions of certain entities who are not parties to the
proceeding (non-parties) as this information will facilitate the Commission's
consideration of the issues.?

The letters said that responses to the RFIs were due by Thursday, 18 January 2023, then four
weeks away.

1

“Veuillez trouver ci-joint une lettre du CRTC a votre attention ;” and “Please find attached a letter from CRTC for

your attention;”.

2

CRTC Executive Director of Broadcasting, Requests for information regarding the Contributions proceeding

initiated by The Path Forward — Working towards a modernized regulatory framework regarding contributions to support
Canadian and Indigenous content, Broadcasting Notice of Consultation CRTC 2023-138, 12 May 2023, (Ottawa, 21
December 2023), unnumbered paragraph 3.
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On 4 January 2024 the CRTC’s staff also sent an English-language letter and a French-language
letter to the same parties with respect to the 2023-138 proceeding. Apart from the letter’s
date, the deadline — now Friday 26 January 2024 (three weeks later) — and a typographical
error in one of the parties’ names (“Communispotty Radio Fund”) the letters appear identical.

FRPC has been provided with copies of the 21 December 2023 and 4 January 2024 letters (the
letters) by a non-CRTC source.

After determining that the letters were not posted on the CRTC’s 2023-138 public record pages
or elsewhere on the CRTC’s website, FRPC sent an e-mail to the attention of the Secretary
General (marc.morin@crtc.gc.ca) on 9 January 2024, requesting that the letters be placed on
either the public record of the 2023-138 proceeding (1011-NOC2023-0138 [English-language
page]; French-language page), or on the CRTC'’s Letters page for 2024 (English-language page;
French-language page). This e-mail is provided in Appendix 1.

FRPC received neither an acknowledgment of receipt nor a response from the Secretary
General’s office to this e-mailed request. We received instead an e-mail from a member of the
Commission’s staff on 10 January 2024. Referring to FRPC's' 9 January e-mail, this e-mail said,

... all questions and responses will be published on the Commission's website when
they are received. The due date for responses is 26 January. The Commission will also
issue a dash [amendment to the 2023-138 notice of consultation] announcing the date
for a final reply in upcoming weeks. Please watch the website for updates.

(Appendix 1)

The letters both added that “[a]ll parties will have the opportunity to provide comments on
the responses to these questions when they submit final written submissions” and that the
CRTC had not yet set a deadline for these final replies. FRPC notes that the CRTC’s staff
response does not state whether the CRTC intends to publish the responses it receives to its
RFls as soon as it receives such answers or en masse on a single date.

The CRTC’s decision not to publish its staff’s four letters and their RFIs raises several concerns:

e the creation of a two-tier approach to interveners,

e the failure to publicly announce the re-opening of a major proceeding

e the forewarning regarding final-reply deadlines granted to some but not all participants

e the fact that the French-language and English-language letters ask different questions and
that, altogether, 18 of the 28 RFls are not provided in both official languages

e the creation of an incomplete and misleading public record, and

e the question of whether the CRTC's Rules of Practice and Procedure apply to the 2023-138
proceeding.

These concerns are set out in the remainder of this letter, along with requests that the CRTC
amend the procedures it is now using in the 2023-138 proceeding to ensure its openness and
transparency.


mailto:marc.morin@crtc.gc.ca
https://crtc.gc.ca/eng/archive/2023/2023-138.htm
https://crtc.gc.ca/eng/archive/2023/2023-138.htm
https://applications.crtc.gc.ca/instances-proceedings/Default-Defaut.aspx?lang=fra&YA=2023&S=C&PA=b&PT=nc&PST=a#2023-138
https://crtc.gc.ca/eng/8045/lc2024.htm
https://crtc.gc.ca/fra/8045/lc2024.htm
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Concerns raised by the CRTC staff’s unpublished letters and RFls

Non-publication of RFIs and associated deadlines leaves all but 79 parties in the
dark

On 8 December 2023, the last day of the CRTC 2023-138 public hearing, the Public
Hearing/Audience publique section of the CRTC notified FRPC — and, we assume as the list of
e-mail addressees was not provided, all other appearing interveners — by e-mail that
Commission staff would be “sending specific Requests for Information (RFIs) to some
interveners”. The e-mail said that undertakings made at the public hearing would be merged
with this RFls, leaving it unclear when this would take place or whether new questions would
be included in the RFIs that were not directed at the interveners when they appeared before
the CRTC’s 2023-138 hearing panel.

Undertakings made by appearing interveners at the CRTC’s 2023-138 public hearing were
published in the 15 volumes of CRTC transcripts of this proceeding. Figure 1 for example,

shows a single undertaking for the listing of Figure 1
undertakings (“Undertakings”) that follows the Table of Attendees and Location
Contents in the CRTC’s 21 November 2023 written
transcript of the hearing. The undertaking was made by
BCE. Such undertakings could apply only to the
interveners who appeared at the hearing (as parties that
did not appear could not be asked at the hearing to
make undertakings).

The CRTC's publication of its transcripts and the
undertakings they include serves the public interest.
Anyone consulting this public record can identify Table of Contents
undertakings made at the hearings and the parties '
responsible for completing these. The 21 November
transcript does not show any undertakings for Google, R
for instance, which also appeared before the hearing " '
panel that day, but the CRTC’s 4 January 2023 letter
asked it to respond to several RFls.

By not publishing the CRTC’s letters and the RFIs they set
out the CRTC has created two groups of interested

parties: the 79 recipients of the RFls who know what
information the CRTC is seeking and from whom the information is being sought, and all other
parties that participated in or are following the proceeding who have not been informed about
the RFls. Moreover, even if the questions are later published — say, in different respondents’
answers — the fact that the RFI respondents will have had roughly a month to consider the
implications of the RFls posed by the CRTC denies all other parties this time and the
advantages of this knowledge. Equally concerning, continued use of a two-track or -tier
system to its proceedings suggests that the Commission is effectively privatizing steps in the
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major public process it is undertaking to modernize Canada’s broadcasting system, by making
that which has been and should be public, private.

15 FRPC therefore requests that the Commission publish all four letters on the 2013-138
consultation pages to provide all parties with time to consider the questions and issues the
CRTC through its staff has decided to raise after the end of the public hearing.
B. CRTC has re-opened the 2023-138 record without public notice
16 FRPC also notes that each of the CRTC's staff letters said that their purpose was to let the CRTC
“further develop the record” in response to comments received during the November-
December public hearing, to update certain information and to “address any other gaps in the
record collected to date: Table 1.
Table 1
English-language letters French-language letters
21 December 2023
These RFIs will allow the Commission to Ces demandes de renseignements permettront au Conseil
further develop the record in relation to d’étoffer davantage le dossier en fonction des observations
comments it received during the hearing held recues lors de l'‘audience qui s’est déroulée du 20
from 20 November to 8 December 2023, novembre au 8 décembre 2023, de mettre a jour certains
update certain information, and address any renseignements et de combler d’autres lacunes dans le
other gaps in the record collected to date. The cadre du dossier constitué a ce jour. Ces demandes de
RFls focus on the three matters being renseignements portent sur les trois questions examinées
examined as part of Phase 1 (applicability, au cours de la Phase 1 (applicabilité, contributions initiales
initial base contributions and funds). ... de base et fonds). ...
4 January 2024
These RFIs will allow the Commission to Ces demandes de renseignements permettront au Conseil
further develop the record in relation to d’étoffer davantage le dossier en fonction des observations
comments it received during the hearing held regues lors de l'‘audience qui s’est déroulée du 20
from 20 November to 8 December 2023, novembre au 8 décembre 2023, de mettre a jour certains
update certain information, and address any renseignements et de combler d’autres lacunes dans le
other gaps in the record collected to date. The cadre du dossier constitué a ce jour. Ces demandes de
RFIs focus on the three matters being renseignements portent sur les trois questions examinées
examined as part of Phase 1 (applicability, au cours de la Phase 1 (applicabilité, contributions initiales
initial base contributions and funds). ... de base et fonds). ...
17 In so doing, the CRTC appears to have re-opened the record of the 2023-138 proceeding to
admit new evidence from both appearing and non-appearing interveners.
18 The CRTC's letters go on to say that

All parties will have the opportunity to provide comments on the responses to these
guestions when they submit final written submissions. Note that the Commission has
not yet set a date for parties to submit final written submissions — it will be announced

later, in early 2024.3

3

CRTC Executive Director of Broadcasting, Requests for information regarding the Contributions proceeding
initiated by The Path Forward — Working towards a modernized regulatory framework regarding contributions to support
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The CRTC’s practice to this point in its broadcasting proceedings has been to enable all
interested parties to reply to new information placed on the record after the initial close of
that record, following which parties may (if they wish) submit final replies. This two-step
process serves the public interest by providing interested parties with the time to consider the
implications of new evidence and, if necessary to gather the information necessary to
challenge or support that evidence. This ensures all parties are able to review a complete
record before they submit their final replies in the proceeding.

This current RFI process would now require all parties (including those currently unaware of
the RFIs’ contents) to consider the respondents’ answers to the RFIs while writing their final
reply. The public interest is not served by denying the majority of CRTC interveners in this
proceeding the head start the CRTC's staff letters have granted to the RFI recipients.

To provide all interveners (and interested members of the public) with an equivalent playing
field in terms of understanding the 2023-138 process, FRPC requests that the CRTC publish its
four letters on its website forthwith, and at the same time issue a “2023-238-2" notice advising
parties that the proceeding’s record has been re-opened.

Forewarning regarding final-reply deadline not offered to all

The CRTC staff’s 21 December letter set out 18 January 2024 as the deadline for replies to RFls,
while its 4 January letter set 26 January 2024 as the reply deadline.

While the final reply deadline was never made clear in the 2023-138 proceeding or its public
hearing, the 79 recipients of the RFls now have more information about the potential timing of
the final reply deadline in the 2023-138 proceeding than all other interveners and interested
parties: the deadline can be no earlier than 29 January 2024 and may well be later (assuming
that the RFls require more than one business day of the CRTC hearing panel’s time to review
and assess).

FRPC requests that the CRTC publish the deadline for final replies in this proceeding forthwith
along with the four RFI letters, ideally through the mechanism of a ‘dash-2’ notice (‘2023-138-
2’). If the CRTC is unable to disclose the final-reply deadline, publishing the RFI letters will at
least provide all interested parties with a better understanding of the CRTC'’s thinking.

English-language and French-language letters ask different questions

A side-by-side review of the CRTC staff’s English-language and French-language letters of 4
January 2024 by FRPC found that the letters are not translations of each other. They instead
provided the 79 parties with two different sets of questions: 22 questions in the English-
language letter and 6 in the French-language letter. Footnotes to each of five questions in
each letter directed readers to the number associated with that question set out in the other,
different-language letter. For instance, the critical issue of thresholds at which contributions

Canadian and Indigenous content, Broadcasting Notice of Consultation CRTC 2023-138, 12 May 2023, (Ottawa, 21
December 2023), unnumbered paragraph 5.
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will apply and the application of such thresholds to different types of broadcast holdings
appears as RFl number 3 in the French-language letter, and as RFl number 12 in the English-
language letter:

26 The English-language letters set out 17 questions not provided in the French-language letters,
and the French-language letters provided one question not set out in the English-language
letters, for a total of 23 different questions. The letters have altogether five questions in
common: Table 2.

Table 2
General subject English-language version | French-language version of
of RFls - numbers RFls - numbers
Marketing/promotion of marginalized groups 3 1
Dedicated funding streams for Indigenous, 5 5
racialized, OLMCs and other equity-seeking
groups
Reporting of received funding 8 2
Applicability of thresholds levels (% of annual 12 3
Canadian gross revenues) and application (to
groups owning only audio, only audiovisual or
audio and audiovisual undertakings)
More details about new funds party proposed 13 4
27 Of the six questions set out in the French-language letters, one is not a translation of a

question in the English-language letters. In the English-language letter RFI number 6 asked
about FACTOR’s emergency fund programs while in the French-language letter RFI number 6
asked Musicaction / Fonds RadioStar about types of funding made available for equity-seeking
groups: Table 3.

Table 3

English-language letter French-language letter

6. Please provide details of 6. Veuillez svp a) confirmer si Fonds RadioStar offre des volets de
the “Emergency Fund” financement s’adressant spécifiguement aux catégories d’artistes

programs for the Live Sector | suivantes, et b) fournir une ventilation détaillée des montants pour
that FACTOR referenced in its | chacune des 3 dernieres années financiéres accordés en appui a:

intervention. Please include ¢ La commercialisation/promotion de musique d’artistes autochtones
information on the eligibility ¢ La commercialisation/promotion de musique d’artistes racisés
criteria used for the fund, ¢ La commercialisation/promotion de musique d’artistes provenant des
eligible applicants and CLOSM

expenditures. ¢ La commercialisation/promotion de musique d’artistes provenant

d’autres groupes en quéte d’équité (par ex. 2ELGBTQIl+)

28 Moreover, while the majority of the RFIs in the CRTC’s English-language letter were not
provided in the French-language letter, one of the unilingual English RFls addressed
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expenditures on French-language programming commissioned from official-language minority
communities outside Quebec:

21 As discussed at the hearing, the Commission is interested in better understanding
the activities of non-Canadian online undertakings with respect to original Canadian
French- language programming and the acquisition of the rights of pre-existing
Canadian French- language programming. Please provide the following additional
information on your programming expenditures of the past 3 broadcast years:

a) the portion of your Canadian content (as it is currently defined by CAVCO, the CRTC
and under the various co-production treaties administered by Telefilm) in relation to
pre-existing Canadian French-language content;

b) the portion of your Canadian content (as it is currently defined by CAVCO, the CRTC
and under the various co-production treaties administered by Telefilm) spent on
original Canadian French-language and commissioned from (i) Quebec creators and

(ii) official language minority communities outside Quebec.

Due to its status as a federal quasi-judicial agency established to supervise and regulate
broadcasting on behalf of Parliament,* the CRTC is subject to the Official Lanquages Act.” This
statute — ascribed quasi-constitutional status due to its special purpose by a unanimous
Supreme Court of Canada in 20028 — states in section 12 that

[alll instruments directed to or intended for the notice of the public, purporting to be
made or issued by or under the authority of a federal institution, shall be made or
issued in both official languages.

As the Supreme Court’s 2002 case explained, the Official Languages Act “must be so
interpreted ‘as to advance the broad policy considerations underlying it’” [italics added].’

4

Subsection 3(1) of the Canadian Radio-television and Telecommunications Act establishes the Commission,

section 4 requires members of the Commission to devote their time to performing the duties of the CRTC Act while
subsection 12(1) defines the objects of the Commission in broadcasting to be those set out in the Broadcasting Act.
Subsection 5(1) of the Broadcasting Act requires the Commission to implement the subsection 3(1) broadcasting policy
while having regard to the subsection 5(2) regulatory policy.

5

6

Official Languages Act, R.S.C., 1985, c. 31 (4™ Supp.) as am., s. 3(1):
federal institution includes any of the following institutions of the Parliament or government of Canada:
... (e) any board, commission or council, or other body or office, established to perform a governmental

function by or pursuant to an Act of Parliament or by or under the authority of the Governor in Council ...

Lavigne v. Canada (Office of the Commissioner of Official Languages), 2002 SCC 53 (CanLlIl), [2002] 2 SCR 773, at

paragraphs 23 and 25.

7

Ibid. at paragraph 23, citing two Federal Court decisions:
The 1988 Official Languages Act is not an ordinary statute. It reflects both the Constitution of the country and
the social and political compromise out of which it arose. To the extent that it is the exact reflection of the
recognition of the official languages contained in subsections 16(1) and (3) of the Canadian Charter of Rights
and Freedoms, it follows the rules of interpretation of that Charter as they have been defined by the Supreme
Court of Canada. To the extent also that it is an extension of the rights and guarantees recognized in the
Charter, and by virtue of its preamble, its purpose as defined in section 2 and its taking precedence over other
statutes in accordance with subsection 82(1), it belongs to that privileged category of quasi-constitutional



https://laws.justice.gc.ca/eng/acts/O-3.01/FullText.html
https://laws.justice.gc.ca/eng/acts/B-9.01/page-2.html#h-34219
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FRPC celebrates the CRTC’s adherence to the legislation’s goals, evidenced in part by its receipt
“of two Awards of Excellence and Leadership in Official Languages Committee [sic] as part of
the 50" anniversary of the Official Languages Act.”® When it invited comment with respect to
the review it was undertaking of its commercial radio policy in 2020, for example, the CRTC
said in the notice of consultation that it must take that statute’s section 41 objectives into
account:

The Broadcasting Act reflects the Canadian government’s commitment to a Canadian
broadcasting system that serves as a standard-bearer for maintaining, developing and
expressing Canadian linguistic duality, in addition to supporting and enriching the
Canadian cultural fabric and remaining attentive to changes in public demand. The
Broadcasting Act also indicates that, despite their commonalities, French- and English-
language broadcasters operate under different conditions and may have different
requirements. As a federal institution, the Commission must take into consideration
the objectives set out in section 41 of the Official Languages Act when reviewing and
applying existing policies.’

[bold font and underlining added]

In late 2022 the CRTC re-affirmed its commitment “to the principles of the Official Languages
Act and to having meaningful and ongoing consultations with groups that represent official
language minority communities (OLMCs)” in a submission to the Standing Senate Committee
on Transport and Communications.'°

FRPC notes that the purpose of BNoC 2023-138 is not simply to review an existing CRTC policy,
but to begin the establishment of an entirely new framework to support Canada’s
broadcasting system*! that will serve all people in Canada, whether they use either or both of
Canada’s official languages. Yet as noted above most of the RFIs in the CRTC staff letters are
set out in English only, including a question regarding OLMCs outside of Quebec.

FRPC also notes that each of the CRTC staff’s letters asked those responding to the RFls to
“repeat the Commission’s questions before answering them” and “[v]euillez répéter les
questions du Conseil avant d’y répondre” — presumably by copying the questions into their
written responses. (The CRTC does not suggest that the respondents translate the CRTC's
questions for the benefit of any unilingual readers and in any event such a requirement could
yield inconsistent translations.)

8
9

legislation which reflects “certain basic goals of our society” and must be so interpreted “as to advance the
broad policy considerations underlying it.” [Emphasis added by Gonthier J.]
Infra, note 8.
Call for comments — Commercial radio policy framework review, BNoC 2020-374 (Ottawa, 12 November 2020), at

paragraph 65.

10

CRTC, BRIEF — CRTC POSITION ON SUBSECTION 5.2(2) OF BILL C-11, Submission to the Senate Standing Committee

on Transport and Communications (Ottawa, 16 November 2022).

11

BNoC 2023-138, para. 2:
[iIn the present notice, the Commission is launching Step 1 of a three-step process to establish a modernized
contribution framework to support the Canadian broadcasting system, including Canadian and Indigenous
content. This framework, once implemented, will set out the contributions that broadcasting undertakings,
including online audio and video undertakings (online undertakings), will be required to make to support the
creation, distribution, promotion and discoverability of Canadian and Indigenous audio and video content. ...


https://crtc.gc.ca/eng/archive/2020/2020-374.htm
https://sencanada.ca/Content/Sen/Committee/441/TRCM/briefs/Follow-up_CRTC_OLMCConsultation_e.pdf
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Ina
licensing proceeding it is practical to ask respondents to include the CRTC's questions before
their answers for two reasons. First, it is easier to understand responses when one knows
what questions they answer. Second, most licensing proceedings involve relatively few
applicants, and very few indeed include more than a dozen RFl respondents: this makes it
comparatively simple to compare a small number of applicants’ answers to what is often a
limited number of questions about a narrow range of issues.

The 2023-138 proceeding is significantly different not just because the CRTC has sent 28
different RFls to more than six dozen (79) respondents, but also because the CRTC has directed
different respondents to answer different RFls.

In fact, none of the 28 English-language and French-language questions was asked of all
respondents. The maximum number of respondents was 37 for English-language RFI question
12 and French-language RFI question 3. Fifteen other questions were addressed to just a
single party: Table 4. (In other words, to fifteen different parties.)

Table 4 Number of respondents to each RFI

38

39

CRTC RFIs of 4 January 2024

RFIs sent to more than one party RFIs sent to a single party

EQ12 37 EQ2 1
FQ3 37 EQ3 1
EQ13 32 EQ5 1
FQ4 32 EQ6 1
EQS8 20 EQ7 1
FQ2 20 EQ9 1
EQ20 6 EQ10 1
EQ21 6 EQ11 1
EQ22 6 EQ14 1
EQ17 4 EQl6 1
EQ1 3 EQ18 1
EQ4 2 EQ19 1
EQ15 2 FQ1 1
Notes: FQ5 1
EQ - English-language RFI

FQ - French-language RFI FQ6 1

What this means is that interveners and members of the public who want to know all the
questions the CRTC asked of the parties (including parties that did not appear at its public
hearing) would have to review each of the answers of 15 respondents who were asked only
one question, would have to determine which 2 respondents answered question 4, which
respondents answered question 1, and so on.

Requiring all interested parties to read all the responses by all the respondents simply to
determine whether the RFls themselves are relevant to the parties’ concerns is an inefficient
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use of time and resources.'? It would be far more efficient for the CRTC to simply publish its
staff’s RFl letters, now, so that parties may plan their approach to reviewing RFI responses
once these are posted.

40 As well, as at least one question related to OLMCs program expenditures outside of Quebec is
in English only, those interested in this issue will need to be bilingual or to have the question
translated, and will need to know which six parties received and answered that RFI.

41 Many of the largest parties in this proceeding were asked to respond to the CRTC staff’s RFIs
and therefore may already have prepared to deploy bilingual staff to review other
respondents’ answers. All other parties, including those who are not bilingual, are placed at a
disadvantage because it will take them time to determine what the CRTC’s RFIs were, whose
answers they wish to review!3 and whether the questions and answers require translation
(even if only undertaken through a free online translation application).

42 It is generally acknowledged that the CRTC is under enormous pressure to implement the
Online Streaming Act as quickly as possible. The sudden and unexpected release of new
materials in the 2023-138 proceeding may lead to the Commission’s receiving additional
procedural requests to grant interested parties time to respond to the new information,
especially if the deadline for final replies is set out at the same time. This could be avoided.

43 FRPC asks the CRTC to direct that the four staff letters setting out RFls be placed on the 2023-
138 public record forthwith, so that all parties can now begin to plan the time and resources
they will require to gather and review the new information requested by the Commission. We
also request that all other correspondence between the CRTC, its staff and the parties in this
important proceeding be posted on the public record by the end of the CRTC’s next working
day.

44 Moreover, and simultaneous with the posting of the CRTC’s four staff letters, the CRTC should
publish translations of the 17 questions asked only in English, and the one question asked only
in French (question 6, which differs from question 6 in the English RFIs). This will enable the
CRTC to comply with the Official Languages Act as Parliament intended: by giving language
rights “a large, liberal and purposive interpretation” and by ensuring the “substantive equality”
of Canadians’ language rights.'*

12 According to the CRTC's website, 366 parties intervened in the 2023-138 proceeding of which 211 identified
themselves in terms of an organization. Say only half the organizations spent half an hour reading through all 79 parties’
responses to identify the questions of interest to them and to determine which respondent answered the questions: the
total time used collating questions (not analyzing responses) would amount to just over a week (6.25 days).
13 As, for example, the CRTC’s English-language and French-language letters often used different versions of the
names of parties when specifying respondents to the RFIs: “Telefilm” and “Téléfilm Canada”, for instance. Such minor
differences may be of little consequence for those planning to review the documents only in Word or PDF format — but are
significant impediments to those interested in collating the answers in a spreadsheet (as these will treat any difference in a
name’s characters — even missing periods in abbreviations such as “Inc” — as if there is more than one name.
14 Official Languages Act

3.1 For the purposes of this Act,

(a) language rights are to be given a large, liberal and purposive interpretation;

(b) language rights are to be interpreted in light of their remedial character;

(c) the norm for the interpretation of language rights is substantive equality; and



https://laws.justice.gc.ca/eng/acts/O-3.01/FullText.html
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E. Failure to publish all CRTC correspondence creates misleading public record

45 FRPC notes that the 4 January 2024 CRTC staff letter that changed the deadline set out in the
staff’s 21 December 2023 letter does not refer to the earlier letter.

46 The absence of any reference in the 4 January 2024 letter to the 4 December letter heightens
the possibility of confusion in a proceeding that is already complex. Parties unfamiliar with the
CRTC'’s practices may believe incorrectly that the CRTC first issued its RFls on 4 January instead
of three weeks earlier on 21 December.

47 The absence of any explanation for re-issuing the 21 December 2023 letter (with a different
date and deadline) is also confusing. The second letter implies that all parties have been
granted the same time to submit their answers; this is only correct if all of the parties who
received the 4 January letter also received the 21 December letter: if this were the case, what
led to the same letters’ being sent twice?

48 Publishing only the most recent (4 January) staff letter also implies incorrectly that the post-
hearing public record consists only of the 4 January 2024 letter. A misleading public record
does not serve the public interest for several reasons. First, it implies that the Commission, a
federal quasi-judicial tribunal, is indifferent to the correctness of the records of its
proceedings, thereby bringing the administration of justice into disrepute. This, of course,
cannot be the CRTC's intention.

49 Second, misleading statements have the potential to misdirect other parties that, in the future,
may wish to review this record. The 1991 Broadcasting Act, for example, provided a right of
appeal to the Federal Court of Appeal with respect to “decisions” of the Commission, a term
inevitably introducing uncertainty because the CRTC uses different terms for its
determinations including “Decision”, “Public Notice” and “Regulatory Policy” and “Order”. In
2023, however, the Online Streaming Act clarified this issue by defining ‘decision’ using the
same broad language in the Telecommunications Act — namely, as including (but not being
limited to) any ‘determination’ issued by the Commission. As a result, any ‘Regulatory Policy
flowing from the CRTC’s Regulatory Modernization initiative may more easily be challenged
before the Federal Court of Appeal. Clarifying the status of the CRTC’s 21 December and 4
January letters in this proceeding will alleviate the burden that would otherwise exist for any
review in the future to attempt to understand the process followed by the CRTC in the 2023-
138 proceeding whether before, during or after its public-hearing component.®®

7

50 To limit current and future misunderstanding and confusion in this proceeding FRPC requests
that the CRTC publish all four of the its staff’s letters on the 2023-138 proceeding forthwith,
along with its rationale for issuing the 4 January 2024 letter.

(d) language rights are to be interpreted by taking into account that French is in a minority situation in Canada

and North America due to the predominant use of English and that the English linguistic minority community

in Quebec and the French linguistic minority communities in the other provinces and territories have different

needs.
15 Parties may, for instance, file documents with the CRTC Secretary of its hearings, while such hearings are “in
progress”: Canadian Radio-television and Telecommunications Commission Rules of Practice and Procedure, section 13(2).



https://laws.justice.gc.ca/eng/regulations/SOR-2010-277/FullText.html
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F. Rules of Practice and Procedure re contact with Commission disregarded or set
aside
51 As noted above, FRPC received neither an acknowledgment of receipt nor a response from the

office of the Secretary General to FRPC's 9 January 2024 e-mailed request regarding the
publication of the four RFI letters. It received instead an e-mail from a member of the
Commission’s staff on 10 January 2024.

52 Subsection 13(1)(b) of the Commission’s 2010 Rules of Practice and Procedure'® sets out the
process parties such as FRPC must use to file documents with the CRTC:

Filing of documents

13 (1) A document must be filed with the Commission

(a) in the case of an application, by sending the document to the Office of the Secretary
General by any electronic means that permits its intelligible reception, as set out in
Broadcasting and Telecom Information Bulletin CRTC 2010-453, as amended from time
to time; and

(b) in_the case of any other document, by delivering it by hand to the Office of the
Secretary General, or sending it to the Office by mail or any electronic means that
permits its intelligible reception.

[underlining added]

53 Given the absence of any reply to the e-mail FRPC directed to the attention of the Secretary
General, FRPC requests confirmation of the correct e-mail for the Office of the Secretary
General so that FRPC may comply with the CRTC’s Rules in this proceeding and others going
forward.

Thank you for your time; FRPC looks forward to the Commission’s response to this procedural
request.

(>

Monica Auer, M.A., LL.M. execdir@frpc.net
Executive Director

Forum for Research and Policy in Communications (FRPC)

Ottawa, Ontario

Parties in distribution list of CRTC staff letter of 4 January 2024): Appearing interveners not shown in CRTC’s 4 January 2024 distribution list

Aboriginal Peoples Television Network Incorporated: ACCORD (int. #343) and SOCAN (int. #346): andrea.kokonis@socan.com
mille@aptn.ca ACTRA (int. #246): Nclancy@actra.ca

ADVANCE: keziah@advancemusic.org ADISQ (int. #309): sclaus@adisq.com

Amazon: joabpitk@amazon.com Alberta Media Production Industries Association (int. #345):

Anthem Sports and Entertainment: acicione@anthemse.com bevans@ampia.org

Apple Canada Inc.: robertawestin@apple.com All Out Arts Management (int. #52): allisonouthit@gmail.com

16 Ibid.
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Association des radios régionales francophones:
michellorrain15@gmail.com

BCE Inc.: bell.regulatory@bell.ca

Bell Fund: nchapelle@bellfund.ca

Black Screen Fund: Joan@bso-ben.ca

Blue Ant Media Inc.: astrid.zimmer@blueantmedia.com
Broadcasting Accessibility Fund: richard@baf-far.ca
Broadcasting Participation Fund: oborne49@gmail.com
Byrnes Communications Inc.: chris.byrnes@bci.fm
Cable Public Affairs Channel Inc.: cdickenson@cpac.ca
Canada Media Fund: rbutler@cmf-fmc.ca

Canadian Association of Broadcasters: kdesjardins@cab-acr.ca

Canadian Association of Community Television Users and Stations:

cathy@timescape.ca

Canadian Broadcast Museum Foundation: comfOfmcr@gmail.com

Canadian Film Centre: jangel@cfccreates.com
CBC/Radio-Canada: bevkirshenblatt.regaffairs@cbc.ca
Channel Zero Inc.: crtc@tvchannelzero.com

CHCO-TV: patrick.watt@chco.tv

CHEK Media: rgermain@chekmedia.ca

Cogeco Inc.: paul.beaudry@cogeco.com

Cogeco TV Production Program: jtaylor@ipf.ca

Community Radio Fund of Canada: alex@crfc-fcrc.ca
Community-University Television: dru@cutvmontreal.org
Corus Entertainment Inc.: corus.regulatory@corusent.com
Digital First Canada: scott@digitalfirstcanada.ca

Disability Screen Office: winnie.luk@dso-orphe.ca
Documentary Organization of Canada (DOC): sarah@docorg.ca
Eastlink TV Independent Production Fund Program:
info@investnovascotia.ca

Electronic Earth: sean@electronicearth.ca

English-Language Arts Network (ELAN): gepcouncil@gmail.com
Ethical Capital Partners: solomon@ethicalcapitalpartners.com
FACTOR: meg.symsyk@factor.ca

Google LLC: akrishnamurti@google.com

Independent Broadcast Group: jfortune@fortunelaw.ca
Independent Production Fund: jtaylor@ipf.ca

Indigenous Music Alliance:
shoshona@indigenousmusicsummit.com

Indigenous Screen Office Fund: kswanson@iso-bea.ca
L'institut national de I'image et du son : jangel@cfccreates.com
Makusham musique Inc.: nelly.jourdain@makusham.ca
Meta: danball@meta.com

Musicaction / Fonds RadioStar: Ichenail@musicaction.ca
National Campus and Community Radio Association:
barry@ncra.ca

National Screen Institute: jangel@cfccreates.com

Netflix Services Canada ULC: scardin@netflix.com

Ontario Association of Broadcasters: memberservices@oab.ca
Paramount Global: martha.heller@paramount.com

Quebec Community Groups Network (QCGN) :
gepcouncil@gmail.com

Quebec English-language Production Council (QEPC):
gepcouncil@gmail.com

Quebecor Fund: jguenette@fondsquebecor.ca

Québecor Média: tabet.peggy@quebecor.com

Racial Equity Media Collective: julian@re-mc.org

Radio Queen’s University: station@cfrc.ca

Alliance des producteurs francophones du Canada (int. #407):
capilon@apfc.info

Alliance Nationale de L'industrie Musicale (int. #152): dg@anim.ca
André Desrochers (int. #108): dauphina@videotron.caAQPM (int. #354):
aprovencher@agpm.ca

ARRQ-GMMQ-SARTEC-UDA (int. #216): avandal@uda.ca

Ballinran Entertainment (int. #206): craig.thompson@ballinran.com
BIPOC TV & Film (int. #199): kadon@bipoctvandfilm.com

Canadian Independent Music Association (int. #318):
andrewcash@cimamusic.ca

Canadian Independent Screen Fund for Black and People of Colour Creators
(int. #170): ed@independentfund.org

Canadian Live Music Association (int. #529):
ebenjamin@canadianlivemusic.ca

Canadian Race Relations Foundation (#263): OMufti@crrf-fcrr.ca

CMPA (int. #402): alain.strati@cmpa.ca

Coalition M.E.D.L.A. (int. #404): bonjour@coalition.media

Colleen McCormick (int. #418): socialinnovatorsnetwork@gmail.com
Digital Media Association (int. #279): kirsten@dima.org

Directors Guild of Canada (int. #297): sbischoff@dgc.ca

FCFA du Canada (int. #306): communications@fcfa.ca

Fédération Culturelle Canadienne-frangaise (int. #366): mcmorin@fccf.ca
Fédération des télévisions communautaires autonomes du Québec (int.
#248): ahinse@fedetvc.qc.ca

FilmOntario (int. #416): clynch@filmontario.ca

FRIENDS (int. #331): marla@friends

In My Own Voice (int. #221): sobazb@yahoo.com

IN SYNC MEDIA (int. #234): insyncvideo@rogers.com

J.J. McCullough (int. #528): jjmccullough@gmail.com

John Roman (int. #41): johnphiliproman@gmail.com

Karim Mosna (int. #71): karimmosna@gmail.com

Ken Zakreski (int. #210): ken.zakreski@gmail.com

L'Association des professionnels de I'édition musicale (int. #278):
jpayette@apem.ca

L’Association des radiodiffuseurs communautaires du Québec (int. #339):
presidence@arcg.qc.ca

Le Conseil provincial du secteur des communications du Syndicat canadien
de la fonction publique (int. #423): nblais@scfp.ca

Michael Geist (int. #381): mgeist@pobox.com

Motion Picture Association-Canada (int. #315):
hafeez_rupani@motionpictures.org

Music Canada (int. #332): cgillis@musiccanada.com

Nettwerk Music Group Inc. (int. #436): paldous@nettwerk.com

Office national du film (int. #173): s.guevremont@onf.ca

Ontario Library Association (int. #437): john.pg.savage@gmail.com
OpenMedia & The Public Interest Advocacy Centre and the National
Pensioners Federation (int. #20 & 330 ): ysai@piac.ca

Playground Films Inc. (int. #212): john@playgroundfilms.ca

Racial Equity Screen Office (int. #421): barbaralee@reso-ca.org

Ron Evans (int. #126): andyspartridge@yahoo.com

Screen Composers Guild of Canada (int. #270):
tkdedrick@screencomposers.ca

Shaftesbury Inc. (int. #336): sgarvie@shaftesbury.ca

Société professionnelle des auteurs et des compositeurs du Québec (int.
#276): acharbonneau@spacq.ca

The Canadian Ethnocultural Media Coalition (int. #308):
aldo@tInmediagroup.com

The International Alliance of the Theatrical Stage Employees, Moving
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mailto:bevkirshenblatt.regaffairs@cbc.ca
mailto:crtc@tvchannelzero.com
mailto:patrick.watt@chco.tv
mailto:rgermain@chekmedia.ca
mailto:paul.beaudry@cogeco.com
mailto:jtaylor@ipf.ca
mailto:alex@crfc-fcrc.ca
mailto:dru@cutvmontreal.org
mailto:corus.regulatory@corusent.com
mailto:scott@digitalfirstcanada.ca
mailto:winnie.luk@dso-orphe.ca
mailto:sarah@docorg.ca
mailto:info@investnovascotia.ca
mailto:sean@electronicearth.ca
mailto:qepcouncil@gmail.com
mailto:solomon@ethicalcapitalpartners.com
mailto:meg.symsyk@factor.ca
mailto:akrishnamurti@google.com
mailto:jfortune@fortunelaw.ca
mailto:jtaylor@ipf.ca
mailto:shoshona@indigenousmusicsummit.com
mailto:kswanson@iso-bea.ca
mailto:jangel@cfccreates.com
mailto:nelly.jourdain@makusham.ca
mailto:danball@meta.com
mailto:lchenail@musicaction.ca
mailto:barry@ncra.ca
mailto:jangel@cfccreates.com
mailto:scardin@netflix.com
mailto:memberservices@oab.ca
mailto:martha.heller@paramount.com
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Radio Starmaker Fund: chipsutherland@starmaker.ca

Radio Sydney: wtcollins@shaw.ca

Reelworld Screen Institute: tonya@reelworld.ca

RNC MEDIA INC.: robert.ranger@rncmedia.ca

Rogers Communications Inc.: cynthia.wallace@rci.rogers.com
Rogers Group of Funds: Robin.MirskyDaniels@rci.rogers.com
Shaw Rocket Fund: agnes@rocketfund.ca

Sirius XM Canada Inc: oliver.jaakkola@siriusxm.ca

Société de télédiffusion du Québec: dgourgues@telequebec.tv
Spotify: dschmidt@spotify.com

Telefilm Canada: julie.roy@telefilm.ca

TELUS Communications Inc.: lecia.simpson@telus.com

The Canadian Independent Screen Fund for BPOC Creators:
ed@independentfund.org

The Ontario Educational Communications Authority:
jorridge@tvo.org

The TELUS Fund: elizabeth.friesen@telusfund.ca

The Walt Disney Company, including Buena Vista International,
Inc.: Eric.lieberman@disney.com

TikTok Technology Canada Inc.: steve.deeyre@tiktok.com
Tubi Inc.: cforrest@tubi.tv

U Multicultural Inc.: info@u-channel.ca

UFC: crowley.sullivan@ufc.com

Unifor: randy.kitt@unifor.org

Unison Fund: apower@unisonfund.ca

WildBrain Ltd.: brian.cuff@wildbrain.com

Picture Technicians, Artists and Allied Crafts of the United States, its
Territories and Canada (“IATSE”) (int. #367): jlewis@iatse.net
Toronto International Film Festival (int. #382): ceo@tiff.net
Wolastoq Language and Culture Center (int. #326):
Chadingraham@gmail.com

Writers Guild of Canada (int. #220): n.mcdougall@wgc.ca

Zellco Productions (int. #225): david@zellcoentertainment.com
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Appendix 1

From: M.L. Auer <execdir@frpc.net>

Sent: Tuesday, January 9, 2024 4:25 PM

To: Morin, Marc (CRTC) <Marc.Morin@crtc.gc.ca>

Cc: I < rc.cc.ca > ; [

<M Ctc.oC c2 >
Subject: 2023-138 - RFIs

Dear Secretary General,

The Forum for Research and Policy in Communications (FRPC) has been participating in the
CRTC's 2023-138 process since May 2023, including at the public hearing that ended 13
December 2023.

We have been reliably informed that on or around 21 December 2023 a senior member of
the CRTC's staff wrote to a number of appearing interveners and non-appearing parties to
request information, with a deadline for answers of 18 January 2024 and that, as some
recipients did not receive the requests for information (RFIs), the RFIs were re-sent to all
parties earlier this month. We had understood that the deadline for these responses
remained 18 January 2024 - but have now been informed that this deadline has changed.

The nature of the information being sought by Commission staff regarding 2023-138 is
relevant to parties interested in the matters raised in this proceeding, while knowing the
deadline(s) involved enables parties involved to budget their time for their final replies
(should they choose to do undertake these) in the process.

FRPC asks that the Commission at its earliest convenience publish all requests for
information that it or its staff have made since the last day of the public hearing (13
December 2023) in relation to the 2023-138 proceeding both on the record of that
proceeding (1011-NOC2023-0138 at https://applications.crtc.gc.ca/instances-
proceedings/Default-Defaut.aspx?lang=eng&YA=20238S=C&PA=b&PT=nc&PST=a#2023-
138) and on its Letters page (https://crtc.gc.ca/ena/8045/lc.htm).

Publication of these materials would align with previous CRTC practice, will provide all
interested parties and participants with the opportunity to more fully understand the issues
at play in this proceeding, and will also enable parties to plan their time going forward
insofar as replies are concerned. Improving parties' understanding and their ability to
participate benefits the Commission and hearing panel by making it possible for interveners
to file final comments on a more informed basis.

Thank you for your time,

Monica Auer, M.A., LL.M.

Executive Director

Forum for Research and Policy in Communications (FRPC)
Ottawa, Ontario

Canada

Postscript: I have taken the liberty of copying [two CRTC staffpersons] on this e-mail as 1
am uncertain whether 'marc.morin@crtc.gc.ca' will reach your office, and respectfully ask
that they forward this email to you should the address used be incorrect.
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M Gmail I —

RE: 2023-138 - RFls

1 message

@crtc.gc.ca> Wed, Jan 10, 2024 at 9:50 AM
To: "execdir@frpc.net" <execdir@frpc.net>

Thanks for your email. I can confirm that the RFIs have been sent to parties who are
required to respond. I can also confirm that all questions and responses will be published on
the Commission's website when they are received. The due date for responses

is 26 January. The Commission will also issue a dash announcing the date for a final reply
in upcoming weeks. Please watch the website for updates.

Thanks

Gestionnaire, Audiences publiques | Manager, Public Hearings

** * End of document * * *



