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Introduction

The Forum for Research and Policy in Communications (FRPC) is a non-profit and non-partisan
organization established in 2013 to undertake research and policy analysis about
communications, including telecommunications. The Forum supports a strong Canadian
communications system that serves the public interest.

On 4 April 2023 Egale Canada published “Open Letter: Egale Canada calls on the CRTC to Hold
a Public Consultation on the Broadcasting of the American Fox News Channel in Canada”
(Egale Canada’s Open Letter), addressed to the CRTC’s Chairperson and Chief Executive
Officer. The letter asks the CRTC to hold FOX News to the standards to which Canadian
broadcasters are held, and “to begin public consultations on the removal of Fox News from the
List of non-Canadian programming [sic] authorized for distribution in Canada.”

The CRTC posted Egale Canada’s Open Letter as a Part 1 Application on 3 May 2023* and
invited public comment on the application. (Eight unnumbered paragraphs follow the Open
Letter’s address to the CRTC’s Chairperson; for ease of reference FRPC refers to these
paragraphs by number in the remainder of this intervention.)

In the pages that follow FRPC comments on application 2023-0210-8.

Egale Canada’s application

In this part FRPC addresses application 2023-0210-8 and the FOX News broadcast of a Tucker
Carlson Tonight segment on 28 March 2023.

Application 2023-0210-8

The CRTC’s proceedings are governed by the Canadian Radio-television and
Telecommunications Commission Rules of Practice and Procedure (Rules), unless the CRTC
dispenses with or varies the Rules to ensure fairness or to serve the public interest.? Among
other things? the Rules require applicants “to identify the statutory or regulatory provisions
under which the application is made”, to clearly and concisely state “the relevant facts”, the
“grounds” on which the application is being made, and “the nature of the decision sought”.*

1
2

Part 1 application 2023-0210-8.
Rules, s. 7: “If the Commission is of the opinion that considerations of public interest or fairness permit, it may

dispense with or vary these Rules.”

3

For instance, s. 13 of the Rules requires applicants to submit their documents to the CRTC:
A document must be filed with the Commission
(a) in the case of an application, by sending the document to the Office of the Secretary General by any
electronic means that permits its intelligible reception, as set out in Broadcasting and Telecom Information
Bulletin CRTC 2010-453, as amended from time to time; and
(b) in the case of any other document, by delivering it by hand to the Office of the Secretary General, or
sending it to the Office by mail or any electronic means that permits its intelligible reception.

Rules, s. 22(2)(d) and (e):
22(2) ... the application must


https://egale.ca/awareness/open-letter-crtc-fox-news/
https://egale.ca/awareness/open-letter-crtc-fox-news/
https://laws.justice.gc.ca/eng/regulations/SOR-2010-277/index.html
https://laws.justice.gc.ca/eng/regulations/SOR-2010-277/index.html
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7 Egale Canada cited the discretion granted by Parliament to the CRTC in section 18(3) of the
Broadcasting Act, “to hold a public hearing, make a report, issue any decision and give any
approval in connection with any complaint or representation to the Commission ...” provided it
believes this would serve the public interest (paragraph 7). It wrote that “Canadian
broadcasters can be fined or even lose their licences® for broadcasting” abusive comment
(paragraph 5).

8 Egale Canada says that the Tucker Carlson Tonight program broadcast by FOX News Channel in
the week before 4 April 2023 featured Egale Canada and “a prominent Canadian leader for
trans rights and inclusion”. Egale Canada says that during the segment the program host said
that “trans people are ‘targeting’ Christians” (paragraph 2), “trans people are given
preferential treatment in employment and other opportunities” (paragraph 2), and that Egale
Canada’s recent published statement that there had been “an exponential rise in anti-
2SLGBTQI, hate-fueled movements and protests” was “a lie” (paragraph 3). Egale Canada
added that it “has experienced firsthand the hate that is generated from a single segment
aired on Fox News in Canada” (paragraph 6), that anti-trans hate is rising around the world
(paragraph 8), and that there is “the potential for segments” similar to “the one recently aired
on Fox News” (paragraph 8).

9 Egale Canada argued that the Tucker Carlson Tonight program segment’s false claims that
transpeople are targeting Christians and are “in existential opposition to Christianity” incited
hatred and violence against transpeople (paragraphs 1 and 2) and that its false claims that
trans people are given preferential treatment were an attempt “to stoke resentment against
2STNBGN people” (paragraph 2). Egale Canada also argued that the segment’s use of the
name and logo of Egale Canada and its labelling of its published statement of a rise in “anti-
2SLGBTQI, hate-fueled movements and protests” as a lie amounted to “hateful propaganda”
(paragraph 3). It submitted that the CRTC’s “Television Broadcasting Regulations represent a
democratic consensus on what we do and do not accept on our airwaves, and we have agreed
that we do not tolerate abuse and misinformation” (paragraph 8). Finally, Egale Canada
argued that non-Canadian programming services on the Revised List “must be held to the same
standard as Canadian channels” (paragraphs 4 and 8), and that Canadian broadcasters “can be
fined or even lose their licences” for breaching subsection 5(b) of the CRTC’s television
regulations (paragraph 5).

10 Egale Canada therefore asked the CRTC to ensure that “news broadcast on Canadian airwaves
is reliable and objective” (paragraph 6), hold a public consultation on the continued
broadcasting of FOX News in Canada (“Open Letter: Egale Canada calls on the CRTC to Hold a
Public Consultation on the Broadcasting of the American Fox News Channel in Canada”), hold
FOX News to the same standards to which it holds Canadian broadcasters (paragraph 4),

(d) identify the statutory or regulatory provisions under which the application is made;

(e) contain a clear and concise statement of the relevant facts, of the grounds of the application and of the

nature of the decision sought; ....
As FOX News is not a licensed Canadian programming service, but a non-Canadian service whose carriage by
licensed (or exempted) broadcasting distribution undertakings is authorized by the Commission, the issue of whether FOX
News risked the loss of a licence is moot.

5
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11

12

13

investigate whether the continued broadcasting of FOX News in Canada accords with the
CRTC’s television regulations, and to consider whether to remove FOX News from the CRTC's
Revised List (paragraph 8).

The Tucker Carlson Tonight segment of 28 March 2023

FOX News launched the Tucker Carlson Tonight program after the company’s former “star
host”, Bill O’Reilly, left the company.® FOX broadcast the 60-minute weeknight program from
20167 to 24 April 2023.% According to Wikipedia, the program begins with a segment in which
Tucker Carlson speaks:

Carlson dedicates the opening segment of Tucker Carlson Tonight to topical culture
issues and economic populism.””! Opening segments have focused on a debunked story
that Nashville mayor John Cooper concealed COVID-19 case numbersand an April
2017 poll showing a larger margin of victory for Donald Trump against Hillary
Clinton while mocking the 2017 Women's March in January.2 During his visit
to Budapest, Hungaryin August 2021, Carlson opened Tucker Carlson Tonight by
supporting the premiership of Hungarian prime minister Viktor Orban.2% Carlson's final
opening segment combined the Great Replacement conspiracy theory with—among
other things—FICO scores, home appraisals, the United States Department of Housing
and Urban Development, vice president Kamala Harris, and marijuana legalization, of a
backdrop over the failures of a cult;!ll the Great Replacement was also referenced in
an April 2021 taping of the show.2l The length of these opening segments has steadily
increased since 2019.1131

In an episode of the broadcast of the program on 28 March 2023 —in the week before 4 April
2023 —the program host presents a commentary about American trans people’s attitude
towards Christianity. The segment lasts 9 minutes and 18 seconds.

A copy of this program segment was found on Facebook,® and Appendix 1 sets out an
unofficial transcript (by FRPC). According to the online recording, the segment lasted 9
minutes and 18 seconds. It displayed the Egale Canada logo beside the program host for 16
seconds, from 5:12 to 5:28. Within this 16 seconds the program host addressed a public
statement by Egale Canada, saying that Egale Canada’s public statement had said that “there
has been a, quote, exponential rise in anti-trans violence. [The host went on to say] That is a lie, it’s
a provable lie ...”. Neither the segment, the program host, the chyron or the inset screen
images set out any facts in support of this statement.

6

David Folkenflik, “Tucker Carlson ousted at Fox News following network’s $787 million settlement”, npr.org (24

April 2023, 6:55 PM ET).

7
8

Daniel Victor, “A brief timeline of Tucker Carlson’s rise: From CNN and PBS to Fox.”, nytimes.com (24 April 2023).
Jeremy Peters, Katie Robertson and Michael M. Grynbaum, “Tucker Carlson Leaving Fox News: Fox News Parts

Ways With Tucker Carlson Days After Dominion Settlement” nytimes.com, (24 April 2023, updated 1 May 2023).

9

Although it was not immediately clear who uploaded the program, as subsections 4.1(1 and (2) would require, if

the CRTC were to address the segment’s availability online.


https://en.wikipedia.org/wiki/Economic_populism
https://en.wikipedia.org/wiki/Tucker_Carlson_Tonight#cite_note-8
https://en.wikipedia.org/wiki/Nashville
https://en.wikipedia.org/wiki/John_Cooper_(Tennessee_politician)
https://en.wikipedia.org/wiki/COVID-19
https://en.wikipedia.org/wiki/Tucker_Carlson_Tonight#cite_note-9
https://en.wikipedia.org/wiki/Donald_Trump
https://en.wikipedia.org/wiki/Hillary_Clinton
https://en.wikipedia.org/wiki/Hillary_Clinton
https://en.wikipedia.org/wiki/2017_Women%27s_March
https://en.wikipedia.org/wiki/Tucker_Carlson_Tonight#cite_note-10
https://en.wikipedia.org/wiki/Budapest,_Hungary
https://en.wikipedia.org/wiki/Viktor_Orb%C3%A1n
https://en.wikipedia.org/wiki/Tucker_Carlson_Tonight#cite_note-FOOTNOTECabrera_CuadradoChrobak20231-11
https://en.wikipedia.org/wiki/Great_Replacement
https://en.wikipedia.org/wiki/FICO_score
https://en.wikipedia.org/wiki/Real_estate_appraisal
https://en.wikipedia.org/wiki/United_States_Department_of_Housing_and_Urban_Development
https://en.wikipedia.org/wiki/United_States_Department_of_Housing_and_Urban_Development
https://en.wikipedia.org/wiki/Kamala_Harris
https://en.wikipedia.org/wiki/Marijuana_legalization
https://en.wikipedia.org/wiki/Tucker_Carlson_Tonight#cite_note-12
https://en.wikipedia.org/wiki/Tucker_Carlson_Tonight#cite_note-13
https://en.wikipedia.org/wiki/Tucker_Carlson_Tonight#cite_note-NYTimesCarlsonPart3-14
14%09https:/www.facebook.com/368557930146199/videos/1555316654961965/?__so__=permalink
https://www.npr.org/2023/04/24/1171641969/fox-news-fires-tucker-carlson-in-stunning-move-a-week-after-787-million-settleme
https://www.nytimes.com/2023/04/24/business/media/tucker-carlson-career-history.html
https://www.nytimes.com/live/2023/04/24/business/tucker-carlson-fox-news
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Video link 1: Tucker Carlson Tonight of 28 March 2023 (9:18)
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14 On 24 April 2023, FOX News announced that “FOX News Media and Tucker Carlson have
agreed to part ways” and that the company had also fired the Tucker Carlson Tonight
program’s senior executive producer.©

lll.  Canadian regulatory approach to non-Canadian programming services

A. Statutory provisions

15 A preliminary question in this matter is whether the CRTC should consider Egale Canada’s
application under the 1991 Broadcasting Act, or that statute as amended by Bill C-11. That bill
—the Online Streaming Act — received Royal Assent on 27 April 2023,! and the CRTC posted
application 2023-0210-8 on 3 May 2023. As Bill C-11 did not amend the title of the
Broadcasting Act, FRPC distinguishes between the pre- and post-Royal Assent broadcasting
statutes in the remainder of these pages as the ‘former Broadcasting Act (or ‘former Act’) and
the current Broadcasting Act (‘Broadcasting Act’, ‘Act’ or ‘current Act’).

16 While Egale Canada posted its open letter to the CRTC’s Chairperson on 4 April 2023 when the
former Broadcasting Act was in force, the Part 1 proceeding initiated by the CRTC regarding

10 David Folkenflik, “Tucker Carlson ousted at Fox News following network’s $787 million settlement”, npr.org (24
April 2023, 6:55 PM ET).
u Legisinfo, C-11, 44th Parliament, 1st session, November 22, 2021, to present: An Act to amend the Broadcasting

Act and to make related and consequential amendments to other Acts, https://www.parl.ca/legisinfo/en/bill/44-1/c-11.



https://www.facebook.com/368557930146199/videos/1555316654961965/?__so__=permalink
https://www.parl.ca/legisinfo/en/bill/44-1/c-11
https://www.npr.org/2023/04/24/1171641969/fox-news-fires-tucker-carlson-in-stunning-move-a-week-after-787-million-settleme
https://www.parl.ca/legisinfo/en/bill/44-1/c-11
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17

18

the open letter and was underway when the current Act entered into force. Under subsection
90 of the current Broadcasting Act, the CRTC is required to continue application 2023-0210-8
“in conformity with” the current Act:

Pending proceedings

(2) Any proceedings pending before the Commission or Executive Committee on the
day immediately before the coming into force of this subsection shall be taken up and
continued before the Commission under and in conformity with this Act.

Continuation of previous orders, etc.

(3) Every decision, order, rule and regulation issued, rendered or made under the
former Act by the Commission or Executive Committee that is in force on the coming
into force of this subsection and that is not inconsistent with this Act or any other Act
of Parliament shall be deemed to have been issued, rendered or made by the
Commission under this Act.

Canadian law on non-Canadian programming services

The Broadcasting Act recognizes that “the Canadian broadcasting system ... includes foreign
broadcasting undertakings that provide programming to Canadians”.!? At the same time, its
application is limited to “broadcasting undertakings carried on in whole or in part within
Canada ....”*3 Such undertakings must be licensable: 1* even if FOX News is being carried on in
part in Canada — and this is unknown — the Cabinet Direction that remains in place leaves the
CRTC unable to license FOX News.

Granting application 2023-0210-8 therefore requires the CRTC to exercise its regulatory
authority over licensed® or exempted® Canadian broadcasting undertakings that receive and

12
13
14

S. 3(1)(a).
S. 4(2).
S. 32(1) of the Act makes it an offence to broadcast without a licence, while s. 4(2) empowers the CRTC to license

broadcasting undertakings “.... carried on in whole or in part within Canada ....”

Leaving aside the issue of whether FOX News is carrying on an undertaking in part in Canada (so that it could be

licensed by the CRTC) In 2020 the CRTC established that ‘licensability’ has to do with whether Parliament and Cabinet
permit the CRTC to license services:

... a service is only eligible to operate under that order if “[tlhe Commission would not be prohibited from
licensing the undertaking by virtue of any Act of Parliament, of the Direction to the CRTC (Ineligibility of Non-
Canadians) or of any other direction to the Commission by the Governor in Council.” In other words, for a
home shopping programming undertaking to operate under the Exemption Order, the service must be
licensable. Pursuant to the Direction to the CRTC (Ineligibility of Non-Canadians), this means the service must
be controlled by a Canadian or Canadians. Modified U.S. home shopping programming undertakings are
therefore not currently eligible to operate under the Exemption Order.

(Revised Exemption Order Respecting Teleshopping Programming Service Undertakings, Broadcasting
Regulatory Policy CRTC 2020-192 and Broadcasting Order 2020-193, at para. 7)

Section 2 of the current Direction to the CRTC (Ineligibility of Non-Canadians), SOR/97-192 continues to prohibit

the CRTC from licensing, non-Canadian applicants.

15

The 1991 Broadcasting Act also empowered the CRTC to exempt broadcasting undertakings from the

requirements of Part Il of that Act, provided the CRTC considered them unable to contribute materially to the
implementation of the s. 3(1) broadcasting policy:


https://crtc.gc.ca/eng/archive/2020/2020-192.htm
https://crtc.gc.ca/eng/archive/2020/2020-192.htm
https://laws-lois.justice.gc.ca/eng/regulations/SOR-97-192/page-1.html#h-1005196
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retransmit the programming broadcast by FOX News'’ - in other words, (broadcasting)
distribution undertakings (BDUs) as defined by the Broadcasting Act. (Online broadcasting
remains exempted from regulation?® until the CRTC amends its exemption orders.)

1 Broadcasting Distribution Requlations

19 Parliament granted the CRTC express authority over broadcasting distribution undertakings in
the 1968 Broadcasting Act'® and the CRTC regulates BDUs through its BDU Regulations.?®

20 The current Act defines BDUs as undertakings “for the reception of broadcasting and its
retransmission by radio waves or other means of telecommunication to more than one
permanent or temporary residence or dwelling unit or to another such undertaking, but does
not include such an undertaking that is an online undertaking”.?!

21 The CRTC’s current BDU Regulations prohibit licensed BDUs from distributing a programming
service originated by the BDU (in other words, not rebroadcasting other services’
programming), if the programming

. contains ... any abusive comment or abusive pictorial representation that, when
taken in context, tends to or is likely to expose an individual or a group or class of
individuals to hatred or contempt on the basis of race, national or ethnic origin, colour,
religion, sex, sexual orientation, age or mental or physical disability....%

22 The wording used in this prohibition — “race, national or ethnic origin, colour, religion, sex,
sexual orientation, age or mental or physical disability” — reflects section 15(1) of the 1982
Charter of Rights and Freedoms.

9(4) The Commission shall, by order, on such terms and conditions as it deems appropriate, exempt persons
who carry on broadcasting undertakings of any class specified in the order from any or all of the requirements
of this Part or of a regulation made under this Part where the Commission is satisfied that compliance with
those requirements will not contribute in a material manner to the implementation of the broadcasting policy
set out in subsection 3(1).

16 Amendments to the Exemption order for new media broadcasting undertakings (now known as the Exemption
order for digital media broadcasting undertakings), Broadcast Order CRTC 2012-409 (Ottawa, 26 July 2012)
17 1991 Act, s. 2: ““distribution undertaking” means an undertaking for the reception of broadcasting and the

retransmission thereof by radio waves or other means of telecommunication to more than one permanent or temporary
residence or dwelling unit or to another such undertaking; ....”

18

18 The 1968 Broadcasting Act, s. 3(d) defined broadcasting undertakings as including “a broadcasting transmitting
undertaking, a broadcasting receiving undertaking and a network operation, located in whole or in part within Canada or
on a ship or aircraft registered in Canada;....”

20 Broadcasting Distribution Regulations, SOR/97-555, as am. to 2022 09 16.

While the 27 April 2023 amendments to the Broadcasting Act in relation to Bill C-11 may require the CRTC to
amend its existing regulations and enact new regulations, the CRTC has not yet announced a process specific to online and
offline BDUs. (While it has announced processes in relation to Canadian programming contributions, registration and
exemptions, these processes have not yet been completed.)

2 S. 2(1).
2 Broadcasting Distribution Regulations, s. 8(1)(b).



https://www.laws-lois.justice.gc.ca/eng/Const/page-12.html
https://www.laws-lois.justice.gc.ca/eng/Const/page-12.html
https://crtc.gc.ca/eng/archive/2012/2012-409.htm
https://laws-lois.justice.gc.ca/eng/regulations/SOR-97-555/page-1.html
https://crtc.gc.ca/eng/archive/2023/2023-138.htm
https://crtc.gc.ca/eng/archive/2023/2023-139.htm
https://crtc.gc.ca/eng/archive/2023/2023-140.htm
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23 Until the mid-1980s the CRTC made decisions about each non-Canadian service that BDUs
proposed to distribute through conditions of the BDUs’ licences. 23 In 1986 the CRTC amended
its cable regulations to authorize BDUs to carry any programming service on a Commission’s
list of “approved eligible satellite services” approved for carriage in Canada by the CRTC,?* as
amended from time to time. The current BDU Regulations limit the programming services that
licensed BDUs may distribute to those required or are authorized by the CRTC.?®

24 In 2000 the CRTC set out six criteria that must be met for Canadian parties seeking to add non-
Canadian programming services to the Revised List of Eligible Satellite Services (Revised List).
None of these criteria refers directly to the type or quality of programming they offer:

e evidence that the non-Canadian service has agreed to be sponsored by the
Canadian party filing the proposal;

e a statement from the service provider that it has obtained all necessary rights
for distribution of its programming in Canada;

e abrief description of the service;

e acopy of the current program schedule;

e evidence of potential demand, as gathered through discussions with
distributors; and

e an undertaking from the non-Canadian service provider that it does not hold,
will not obtain, nor will it exercise, preferential or exclusive programming rights
in relation to the distribution of programming in Canada.?®

25 The CRTC authorized Canadian BDUs’ distribution of FOX News in the mid-2000s. The Fox
Entertainment Group had launched FOX News Channel on 7 October 1996 as a satellite and
cable news network?’ after its owner, Rupert Murdoch’s 215t Century Fox (formerly News
Corporation), was unable to buy CNN, an American 24-hour cable news network.?® While the

3 S. 6(1)(i) of the CRTC’s 1976 Regulations Respecting Broadcasting Receiving Undertakings (Cable Television

Regulations) permitted licensed BDUs to distribute television stations not otherwise authorized in the Regulations: see
Regulations Respecting Broadcasting Receiving Undertakings (Cable Television), CRTC Public Announcement (Ottawa, 26
November 1975). Until 3 December 1979 the CRTC designated the specific channels on which all channels, including “non-
required signals” (non-Canadian television stations) were to be carried, by conditions imposed on individual BDU licences:
Public Announcement, CRTC (Ottawa, 4 December 1979).
24 REGULATIONS RESPECTING BROADCASTING RECEIVING UNDERTAKINGS, Public Notice CRTC 1986-182, (Ottawa, 1
August 1986), (“Il. CARRIAGE REGULATION”, “1. Television Service Priorities (section 9)”):

Sections 10 and 24 authorize the carriage of any programming services found on the Commission's list of

approved eligible satellite services. In a separate public notice issued today, Public Notice CRTC 1986-183 [sic],

the Commission has listed these eligible services which may be changed from time to time.
BDU Regulations, s. 3: “A licensee shall not distribute programming services except as required or authorized
under its licence or these Regulations.”
2 As cited by the CRTC in Call for comments on proposals for the addition of Fox News and NFL Network to the lists
of satellite services eligible for distribution on a digital basis, Broadcasting Public Notice CRTC 2004-45 (Ottawa, 9 July
2004), at para. 3.

25

27 Michael Ray, “Fox News Channel”, Britannica.com (Last Updated May 26, 2023),
https://www.britannica.com/topic/Fox-News-Channel.
28 Michael Ray, “Fox News Channel”, Britannica.com (Last Updated May 26, 2023),

https://www.britannica.com/topic/Fox-News-Channel.



https://crtc.gc.ca/eng/archive/2004/pb2004-45.htm
https://crtc.gc.ca/eng/archive/1986/PB86-183.htm
https://www.britannica.com/topic/Fox-News-Channel
https://www.britannica.com/topic/Fox-News-Channel
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current Act all Canadian discretionary services must at present be licensed by the Canada and
the United States use different legislative and regulatory approaches towards broadcasting:
Canada regulates all broadcast programming undertakings, regardless of the way they are
distributed; in the United States, FOX News’ status as a cable network means that it is not
regulated by the Federal Communications Commission (FCC).?°

26 In mid-2004 the Canadian Cable Television Association or CCTA sponsored the addition of
FOX News to the Revised List. At that time, the CRTC’s consultation described the service as
follows:

A 24 hour seven day per week national U.S. cable news network devoted to delivering
objective coverage of the day's events. The service broadcasts original news and
information programs including live breaking news stories and coverage of significant
events in the United States and around the world.3!

27 The CRTC approved FOX News’ addition to the Revised List four months later (18 November
2004).32

28 Four years later the CRTC amended its regulatory policy for BDUs. In 2008 it issued a
Regulatory policy on the Regulatory frameworks for broadcasting distribution undertakings
and discretionary programming services.>3

29 The 2008 Policy addressed BDUs' distribution of non-Canadian news services. The CRTC
commented that “a more open-entry approach” was consistent with ensuring a diversity of
editorial viewpoints, that Canadian news services generally did not oppose such non-Canadian
services and the fact that “there is no evidence that the presence of [non-Canadian news
services] has had a negative impact on the Canadian services”.

30 FOX News is one of 319 non-Canadian programming services now on the Revised List, which
also includes two other FOX services: FOX Business Network and FOX Sports Racing.

2 CRTC’s policy regarding abusive programming distributed by BDUs

31 In 2008 the Commission said that — unless it determines based on clear evidence that a non-
Canadian news service violates “Canadian regulations, such as those regarding abusive
comment” — it will authorize BDUs to distribute non-Canadian news services:

2 Rather, cable television systems are regulated by states or municipalities: FCC, “State and Local Regulation of

Cable Systems”. https://www.fcc.gov/media/engineering/cable-television.

The FCC also notes that “Programming delivered without a wire via satellite or other facilities is not ‘cable
television’ under the Commission’s definitions.” Ibid., “What is Cable Television?”.
30 The CCTA wound up its operations in 2006: “CCTA to close its doors after 50 years”, channelcanada.com (11
February 2006).
31 Call for comments on proposals for the addition of Fox News and NFL Network to the lists of satellite services
eligible for distribution on a digital basis, Broadcasting Public Notice CRTC 2004-45 (Ottawa, 9 July 2004).
32 Revised lists of eligible satellite services, Broadcasting Public Notice CRTC 2004-88 (Ottawa, 18 November 2004).
33 Broadcasting Public Notice CRTC 2008-100 (Ottawa, 30 October 2008).



https://www.fcc.gov/media/engineering/cable-television
https://www.channelcanada.com/general-tv-news/ccta-to-close-its-doors-after-50-years/
https://www.channelcanada.com/general-tv-news/ccta-to-close-its-doors-after-50-years/
https://crtc.gc.ca/eng/archive/2004/pb2004-45.htm
https://crtc.gc.ca/eng/archive/2004/pb2004-88.htm
https://crtc.gc.ca/eng/archive/2008/PB2008-100.HTM
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Regulatory Policy, Broadcasting Public Notice CRTC 2008-100

[English-language version]

246. Accordingly, absent clear evidence, as determined by the Commission, that a non-
Canadian news service will violate Canadian regulations, such as those regarding
abusive comment, the Commission will be predisposed to authorize non-Canadian
news services for distribution in Canada. This change will be effective as of the date of
this public notice.

[French-language version]

246. Par conséquent, en l'absence de preuves concluantes, déterminées par le Conseil,
gu'un service de nouvelles non canadien serait incapable de respecter les réglements
canadiens, par exemple ceux a I'égard des propos offensants, le Conseil sera disposé a
autoriser la distribution au Canada de services de nouvelles non canadiens. Cette
modification entrera en vigueur a la date du présent avis public.

[underlining added to original text]

32 The CRTC issued this statement in a regulatory policy, however: under the former and current
Act alike, the CRTC's policies do not bind the Commission to act: section 6 of each statute
provides that “[t]lhe Commission may from time to time issue guidelines and statements with
respect to any matter within its jurisdiction under this Act, but no such guidelines or
statements issued by the Commission are binding on the Commission.”

33 The CRTC has also not developed a specific policy on abusive comment in non-Canadian
programming services distributed by BDUs, instead addressing this matter case by case. In
2004, the CRTC dealt with a matter that strongly resembles the current FOX News issue.34 It
involved a non-Canadian news service in the early 2000s operating in a third language.

34 In 2004 Vidéotron asked the CRTC to add a dozen non-Canadian, primarily third-language
programming services to the lists of satellite services eligible for distribution on a digital basis
(Digital Lists).*> The proposed services included Al Jazeera. The proposed distribution of this
service attracted approximately 1,200 comments with “over 500 ... filed in opposition....”3®
who argued that the service “had a pattern of broadcasting hate propaganda in contravention
of Canadian laws and broadcasting standards.”?’

35 The Commission decided to add the service to the Digital Lists but with conditions: these
required every BDU that distributed the service to record its programming, to keep the
recording for four weeks and if the CRTC received complaints about abusive comment on the
program, to keep the recordings for another four weeks (Appendix 2). The CRTC explained
that

34 The matter of RT (formerly Russia Today) and RT France differ from that of FOX News because, to the best

Requests to add non-Canadian third-language services to the lists of eligible satellite services for distribution on a
digital basis, Broadcasting Public Notice CRTC 2004-50 (Ottawa, 15 July 2004), at para. 10.

36 Requests to add Al Jazeera to the lists of eligible satellite

services for distribution on a digital basis, Broadcasting Public Notice CRTC 2004-51 (Ottawa, 15 July 2004), at para. 9.

37 Al Jazeera Network, Broadcasting Decision CRTC 2015-146 (Ottawa, 15 April 2015), at para. 15.

35



https://crtc.gc.ca/eng/archive/2008/PB2008-100.HTM
https://crtc.gc.ca/fra/archive/2008/pb2008-100.htm
https://crtc.gc.ca/eng/archive/2004/pb2004-50.htm
https://crtc.gc.ca/eng/archive/2004/pb2004-50.htm
https://crtc.gc.ca/eng/archive/2004/pb2004-51.pdf
https://crtc.gc.ca/eng/archive/2015/2015-146.htm
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37

38

It was unable to apply its regulations (and therefore, to prosecute breaches of the regulations)
because the CRTC could only prosecute BDUs not the foreign programming service

It was unable to require the Canadian Broadcast Standards Council (CBSC) which handles many
complaints about broadcast programming, to deal with complaints about Al Jazeera because
CBSC membership is limited to Canadian broadcasters

Prosecutions of Al Jazeera under Canada’s hate and defamation laws would be ineffective to
deal with its programming distributed in Canada, and

Removing Al Jazeera from the Digital List of authorized services “would be disruptive to
subscribers and is too blunt an instrument to be relied upon as the primary method to deal
with concerns about a potentially small portion of the programming.

The Commission therefore approved the addition of Al Jazeera for distribution in Canada,
provided that BDUs that wanted to offer the service

. Retained a clear and intelligible audiovisual recording of each of the service’ programming
for four weeks (after broadcast) and for another four weeks after that (if the CRTC received
a complaint that it decided to investigate)

« Agreed not to distribute as part of the service’ programming, any abusive comment or
pictorial representation, and

. Could, if they wished, alter or delete the service to remove abusive programming.

In February 2009 the Ethnic Channels Group Limited (ECGL) asked the CRTC to add the A/
Jazeera English (AJE) service to the lists of eligible satellite services distributed on a digital
basis.3® More than 2600 parties intervened in the resulting CRTC proceeding.3® The CRTC
added AJE to its Revised List in November 2009 because it found “nothing on the record of the
current proceeding to lead” it “to conclude that there is a serious risk that abusive comment
will be broadcast on AJE.”4°

In 2015, the Arabic-language Al Jazeera service applied to delete the conditions of its
distribution in Canada*! as, due to the “responsibility and added cost of monitoring” Al
Jazeera, no Canadian BDU had agreed to distribute it.*> The Commission received 180

38

Addition of Al Jazeera English to the lists of eligible satellite services for distribution on a digital basis,

Broadcasting Decision CRTC 2009-725 (Ottawa, 26 November 2009).

39
40
41

2015).

42

Ibid., at para. 6.
Ibid., at para. 22.
Al Jazeera Arabic - Changes to conditions for distribution, Broadcasting Decision CRTC 2015-146 (Ottawa, 15 April

Ibid., at para. 3.


https://crtc.gc.ca/eng/archive/2009/2009-725.htm
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39

40

41

interventions.*® In discussing its approach in this matter the Commission said at paragraph 19
that it

... considers on-air comments to violate the regulations when:

a the comments are abusive,

b the abusive comments, taken in context, tend or are likely to expose an individual, or
a group or class of individuals, to hatred or contempt,

¢ the comments are based on an individual’s race, national or ethnic origin, colour,
religion, sex, sexual orientation, age, or mental or physical disability.

The Commission explained that it considered abusive content in terms of the content’s
context:

20. Accordingly, the Commission must assess the context in which comments are
made to determine if they violate the prohibition on abusive comment. Factors
considered in evaluating the context of comments include, but are not limited to:
e the type or tone of the surrounding program or discussion;
e the presence or absence of opposing views;
e the presence or absence of claimed scientific or authoritative backing for the
comments or for any opposing views presented in the program;
e the presence or absence of causal links or stereotypes between a protected
group and a negative quality.

The CRTC granted Al Jazeera’s request — provided the service agreed to retain audiovisual
recordings and a verbatim transcript of its programming, to respond to complaints about its
service. (The language of the complaint would determine the language of the transcript.?4)
The CRTC explained that Al Jazeera’s failure to provide the recordings or the transcript or its
broadcast of abusive comment might lead to its deletion from the Revised List.*,

Conclusions and recommendations

Conclusions

Briefly, FRPC shares Egale Canada’s concerns about the broadcast of hate speech and abusive
programming, and believes that the CRTC must review its approach to the offline distribution
of non-Canadian programming services to ensure that their availability does not weaken
Canada’s social fabric: section 3(1)(d) of the current Act says that Canadians’ broadcasting
system “should ... serve to safeguard, enrich and strengthen the cultural, political, social and
economic fabric of Canada”.

43

CRTC, public process number 2014-8, “Interventions”,

https://applications.crtc.gc.ca/ListelnterventionList/Default-Defaut.aspx?en=2014-

28&dt=i&lang=e&S=C&PA=B&PT=NC&PST=A.

a4
45

Broadcasting Decision CRTC 2015-146, para. 28.
Ibid.


https://applications.crtc.gc.ca/ListeInterventionList/Default-Defaut.aspx?en=2014-28&dt=i&lang=e&S=C&PA=B&PT=NC&PST=A
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42 The Forum notes that while the CRTC has developed a set of principles that apply when it
approves the distribution of non-Canadian programming services to people in Canada by cable
or satellite, it has not set these out in a coherent policy, and has not yet developed a clear set
of principles for removing such services when they contravene Canadian programming
standards.

43 Reviewing the CRTC’s materials on non-Canadian programming services it appears that

a. The CRTC must make a determination on the basis of clear evidence
b. The evidence must include
i. both the comments complained of, and the context of those comments
ii. the type of surrounding program or discussion
iii. the tone of the surrounding program or discussion

iv. whether ‘opposing’ views were present or absent

v. whether scientific or other authoritative support for the comments was present
or absence

vi. whether causal links between a protected group and a negative quality were
present or absent

44 While a Tucker Carlson Tonight program segment was available online, it unfortunately
enables just one of the six points made by the CRTC to be addressed:

a. Asegment was available online — was it the actual segment as broadcast? What
was the context of the segment within the remainder of the program?

b. Isit clear what type of program or discussion surrounded the Tucker Carlson
Tonight program segment, given that American commentators acknowledge that
many of the FOX News channel’s programs were and are actually opinion programs
that are separate from the network’s news division.*®

c. In what way did the remainder of the program — or an earlier/later program —
address the issues raised by the segment?

d. Did the remainder of the Tucker Carlson Tonight program present ‘opposing’ views?

46

2023):

Ryan Bort and Dianna Falzone, “Fox News Just Axed its Investigative Unit, Sources Say”, RollingStone (19 May

Dominion filed a defamation suit against Fox in 2021 for spreading lies about the 2020 presidential election
results. The misinformation at the heart of the lawsuit was pushed largely through the network’s opinion
hosts, which operate independently from its news division and aren’t held to typical journalistic standards.


https://www.rollingstone.com/politics/politics-features/fox-news-dissolves-investigative-unit-1234738654/
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46

47

48

e. Did the remainder of the Tucker Carlson Tonight program provide any authoritative
support for its views?

f. The segment linked trans gender people and “trans terrorism”.

At present, therefore, while Egale Canada has serious concerns about false news and abusive
content broadcast in at least one segment of a program that FOX News has now cancelled, it is
unclear whether these constitute the record needed by the CRTC to grant the Egale Canada
application. A risk exists that if the CRTC prohibits the carriage of the FOX News service
because of a segment within a program, the Commission could be accused of arbitrariness in
decision-making, especially given the express protection that Parliament has given to freedom
of expression in the 1982 Charter of Rights and Freedoms and the Broadcasting Act.

Recommendations
Egale Canada asked the CRTC to

a. ensure that “news broadcast on Canadian airwaves is reliable and objective”
(paragraph 6)

b. hold a public consultation on the continued broadcasting of FOX News in Canada
(“Open Letter: Egale Canada calls on the CRTC to Hold a Public Consultation on the
Broadcasting of the American Fox News Channel in Canada”),

C. hold FOX News to the same standards to which it holds Canadian broadcasters
(paragraph 4),

d. investigate whether the continued broadcasting of FOX News in Canada accords with
the CRTC’s television regulations, and to

e. consider whether to remove FOX News from the CRTC’s Revised List (paragraph 8)

Since the publication of Egale Canada’s open letter, the current Broadcasting Act entered into
force. It now says that the programming “provided by the Canadian broadcasting system
should .... include programs produced by Canadians that cover news and current events —
from the local and regional to the national and international — and that reflect the viewpoints
of Canadians ....”%’

As the Commission works to implement the many requirements of new statutes governing or
related to broadcasting, the CRTC will have an opportunity to consider how best to ensure that
Canadians present news that reflects Canadian values and respects their constitutional values,
rights and freedoms. As Egale Canada wrote, “People in Canadian deserve to know that the
news broadcast on Canadian airwaves is reliable and objective, and marginalized groups must
be protected from malicious propaganda.”

47

S. 3(1)(i)(ii.1).
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For example, as programming choices proliferate — as they should — the Commission could
consider whether a pre-requisite for admission to the Revised List is that the programming
service commits to retain audiovisual recordings of its programming for at least eight weeks
after broadcast.

Other options

The CRTC could also consider other options to address Egale Canada’s justifiable concerns. It
could

a. include requirements for lawful content as a condition of admission to the Revised List

b. require programming services seeking admission to the Revised List to retain
audiovisual recordings of their programming for at least eight months after broadcast
so as to enable the CRTC — should it or any other body receive complaints about the
service — to request a recording of the programming in question (and perhaps also a
written transcript)

c. require BDUs to develop a Code of Conduct regarding the carriage of non-Canadian
programming services whose programming attracts actionable complaints, and /or

d. invite BDUs to develop a specialized non-governmental body similar to but separate
from the Commissioner of complaints for telecommunications and television services
(which focusses on contract disputes between telcos and distributors and their
subscribers) and also separate from the Canadian Broadcast Standards Council (CBSC),
to receive and administer complaints about non-Canadian programming broadcast in
Canada.

FRPC recommends that following its current proceedings, the CRTC consider inviting
Canadians’ views regarding the availability of offline or online broadcast programming content
whose broadcast would be unlawful in Canada. Such a proceeding would enable the CRTC to
develop a principled, clear, transparent and enforceable regulatory framework for unlawful
broadcast content — including other services’ content that it has been or may be asked to
address in the future.
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Appendices

Appendix 1 Tucker Carlson Tonight, 28 March 2023 — u