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Synopsis

The Broadcasting Participation Fund (BPF), Inc./Le fonds de participation a la radiodiffusion (FPR), Inc. is the only
mechanism approved by the CRTC to reimburse the legal, policy and quantitative analysis undertaken in the public
interest before broadcasting proceedings of the Canadian Radio-television and Telecommunications Commission
(CRTC). Since 2011 the BPF-FPR has enabled more than thirty public-interest organizations to participate in more
than 110 CRTC broadcast proceedings that, going forward, are likely to involve matters such as the new regulatory
frameworks required to implement new laws including the Online Streaming Act (Bill C-11).

On 11 April 2023 the Board of Directors of the BPF-FPR announced its suspension effective August 2023 due to lack
of funding and, if ongoing lack of funding is not addressed, its possible winding-up in 2024 (Appendix 1).

As the CRTC is required by law to balance a range of competing interests of which the public interest is just one,
civil-society organizations play an important réle in its proceedings by providing the CRTC with information and
positions that would otherwise be absent from the public record. In 2021, for example, FRPC and PIAC argued that
if the CRTC approved Rogers’ acquisition of Shaw’s broadcasting services, the $5.7 million in tangible benefits
proposed by Rogers was at least $20 million too low due to its exclusion of Shaw’s on-demand programming
services from the required calculations — an argument not made by other parties and that the CRTC accepted.

When it approved Rogers’ purchase of Shaw’s broadcasting undertakings in Broadcasting Decision CRTC 2022-
76 (Appendix 2) the CRTC required Rogers to submit a proposal to pay $27,233,885 in tangible benefits (Appendix
5) to support the Canada Media Fund, the Independent Local News Fund and a range of discretionary initiatives,
including a payment of $725,439 to the BPF-FPR over three consecutive but unidentified broadcast years.

The absence of a start year makes it unclear when the BPF-FPR would begin to receive these payments. Even if the
first of three annual payments of $241,813 indicated in 2022-76 were made in the 2022/23 broadcast year
(ending 31 August 2023), moreover, the payment would be insufficient for the BPF-FPR’s purposes: the average
annual total costs it approved from 2013 to 2022 amounted to $479,196 per year and, if Parliament enacts new
statutes related to broadcasting, participation in CRTC broadcasting matters may increase significantly in the next
two years.

This Part 1 application asks the CRTC to clarify the uncertainty regarding the BPF-FPR’s continued operation as
designed until Parliament enacts (or does not enact) Bill C-11, the Online Streaming Act. (The Bill's enactment
would permit the CRTC to implement regulations to support public-interest participation in broadcasting.)
Specifically, the applicants ask the Commission to facilitate Rogers’ payment of the full tangible benefit amount
directed to the BPF-FPR in Broadcasting Decision CRTC 2022-76 on or before 1 September 2023 — if
necessary, by amending the conditions of licence Rogers is required to propose for its television and/or
broadcasting distribution undertakings by 3 May 2023 (Appendix 3). Full payment of the amount already directed
by the CRTC to be made to the BPF-FPR will enable a range of public- and consumer-interest organizations to
continue to undertake research, analysis and advocacy in both official languages in CRTC broadcasting proceedings
under the Broadcasting Act (see e.g. Appendix 5).
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Suspension of public-interest funding in CRTC broadcast matters can be
prevented

This application is being submitted by the Forum for Research and Policy in
Communications (FRPC), the Public Interest Advocacy Centre (PIAC), Option
consommateurs (OC), Consumers Council of Canada (CCC), Union des consommateurs
(UdC) and the Consumers’ Association of Canada (Manitoba) (CAC-Manitoba) to propose a
means by which the CRTC could provide certainty regarding the funding of public-interest
participants in the CRTC’s broadcasting proceedings.

PIAC is a national non-profit organization and registered charity that provides legal and
research services on behalf of consumer interests and, in particular, vulnerable consumer
interests, concerning the provision of important public services. FRPC is a non-profit and
non-soliciting organization that provides legal and research services on behalf of the
public with a special focus on Parliament’s broadcasting and telecommunications policies.
CAC-Manitoba is a consumer organization that advocates on behalf of consumers and
works with government and industry to solve marketplace problems. OC is a non-profit
association established to help consumers and defend their rights. CCC is a not-for-profit
corporation working towards an improved marketplace for Consumers in Canada. UdC s
a non-profit organization whose mission is to defend consumers’ rights.

The Broadcasting Participation Fund, Inc./Le fonds de participation a la radiodiffusion
(BPF-FPR) was established in 2012 to reimburse qualified civil-society organizations for a
portion or all of their costs in participating in broadcasting proceedings of the Canadian
Radio-television and Telecommunications Commission (Commission or CRTC). (PIAC, CCC
and FRPC are public-interest stakeholders in the BPF-FPR.)

The BPF-FPR is the only funding mechanism that supports public-interest participation in
CRTC broadcast proceedings. It was established through the CRTC’s ‘tangible benefits’
policy, first addressed formally in 1989.% While the Online Streaming Act, would empower
the CRTC to support such participation,? Bill C-11 has not yet been enacted; if or when the
new Act enters into force, the CRTC would have to enact new regulations regarding
public-interest funding.

On 11 April 2023 the Board of Directors of the BPF-FPR announced that it will suspend
operations as of August 2023 because the amount available to it for disbursements is
insufficient to meet its purpose (Appendix 1). To conserve its remaining funds the BPF-

1

ELEMENTS ASSESSED BY THE COMMISSION IN CONSIDERING APPLICATIONS FOR THE TRANSFER OF

OWNERSHIP OR CONTROL OF BROADCASTING UNDERTAKINGS, Public Notice CRTC 1989-109 (Ottawa, 28 September

1989)
2

As currently proposed in Bill C-11-3, new subsection 11.1(1) states that

11.1 (1) The Commission may make regulations respecting expenditures to be made by persons carrying on
broadcasting undertakings for the purposes of

(c) supporting participation by persons, groups of persons or organizations representing the public interest in
proceedings before the Commission under this Act.


https://www.piac.ca/
https://frpc.net/
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FPR also reinstated a 25% reduction in the costs reimbursed to applicants on 5 April 2023;
the BPF-FPR made the same reduction in October 2021 after a broadcaster unexpectedly
delayed its CRTC-required payment to the BPF-FPR. The BPF-FPR subsequently
reimbursed the 25% reductions to applicants in 2022.

6 This application asks the Commission to enable public-interest organizations’ participation
in CRTC broadcasting matters to continue by amending a condition of approval in a
decision the Commission made in March 2022. The condition was set out in Broadcasting
Decision CRTC 2022-763 that granted the application by Rogers Communications Inc.
(Rogers) to acquire and operate the broadcasting undertakings held by Shaw
Communications Inc. (Shaw). The CRTC required Rogers to direct $725,439 in tangible
benefits to the BPF-FPR in three unidentified consecutive years.*

7 Due to delays related to the telecom side of the Rogers-Shaw transaction, Rogers only
closed its purchase of Shaw on Monday, April 3, 2023.> The delay in closing means that
the Commission’s condition of approval has not yet been fulfilled.

8 The applicants request that the CRTC clarify Broadcasting Decision CRTC 2022-76 by
directing that Rogers make all three required payments to the BPF-FPR on or before 1
September 2023.

9 As provided by subsection 22(2) of the CRTC’s Rules, Part Il of this application provides the

legislative and regulatory provisions that apply to this application. Parts lll and IV,
respectively, set out the facts and grounds that are relevant to the application. Part V
describes the outcome sought from the Commission. Appendix 1 sets out the news
release of the BPF-FPR of 10 April 2023. Appendix 2 sets out Broadcasting Decision CRTC
2022-76, while Appendix 3 summarizes the reporting requirements imposed on Rogers by
the decision. Appendix 4 summarizes past events related to the BPF-FPR, while Appendix
6 lists the CRTC broadcasting proceeding that the BPF-FPR’s existence has facilitated.

Il. Legislative and regulatory provisions empowering the CRTC to act

10 This part sets out the legal foundation of the CRTC’s authority regarding conditions of
approval.

A. When approving transfers of ownership CRTC sets conditions of approval

11 The 1991 Broadcasting Act empowers the CRTC to grant or deny applications involving the
transfer of ownership and/or effective control over broadcasting undertakings.b Section

3 Shaw Communications Inc. — Change of ownership and effective control, Broadcasting Decision CRTC 2022-
76 (Ottawa, 24 March 2022).

4 Ibid., at “Summary”, paragraphs 68 and 70 and Appendix 2.

5 Canadian Press, “Rogers takeover of Shaw finalized, deal now official”, cbcnews.ca (3 April 2023 11:14 AM
EDT), https://www.cbc.ca/news/business/rogers-shaw-merger-official-1.6799566.

6 S.C. 1991, c. 11.

Other statutes also grant the CRTC powers in broadcasting, such as the Canada Elections Act, S.C. 2000, c. 9
and the Accessible Canada Act, S.C. 2019 c. 10 with respect to federal elections and accessibility.
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32(1) of the Act prohibits the operation of broadcasting undertakings without a licence,
while section 9(1)(b) enables the CRTC to issue licences to operate broadcasting
undertakings, “subject to such conditions related to the circumstances of the licensee ...
as the Commission deems appropriate for the implementation of the broadcasting policy
set out in subsection 3(1)” of the Act.

12 Where the 1993 Telecommunications Act empowers the CRTC to award costs to those
participating in telecom proceedings,’ the Broadcasting Act empowers the Commission to
“issue licence ... subject to such conditions related to the circumstances of the licensee ...
as the Commission deems appropriate for the implementation of the broadcasting policy
set out in subsection 3(1) ....”8

13 The CRTC has imposed two types of conditions in relation to broadcasting undertakings.
In issuing, renewing or amending broadcasting licences it has imposed conditions on the
licences: in 2019, for instance, it renewed two Shaw Pay-Per-View licences requiring
adherence to specific conditions of licence and in 2022 renewed Shaw’s video-on-demand
service again requiring adherence to specific conditions of licence.’

14 The CRTC has also issued conditions of approval. In 1994 the Commission imposed a
condition of approval on applications by Rogers to acquire effective control of Maclean
Hunter Limited, in Decision CRTC 94-923 (Ottawa, 19 October 1994) (no page numbers).
In that case, the CRTC “required the applicant, as a condition of its approval of the
transaction, to divest itself of MHL’s television interests.” Rogers did not challenge the
legality of the CRTC’s imposition of a condition of approval of its application and carried
through with the condition’s requirements.°

15 In spring 2021 Rogers applied for the CRTC’s approval of the former’s acquisition of all
issued and outstanding shares of Shaw and the authority to operate Shaw’s broadcasting
services. After a public hearing in November 2021 the Commission granted Rogers’

Telecommunications Act, S.C. 1993, c. 38:

Award of costs

56 (1) The Commission may award interim or final costs of and incidental to proceedings before it and may fix

the amount of the costs or direct that the amount be taxed.

Payment of costs

(2) The Commission may order by whom and to whom any costs are to be paid and by whom they are to be

taxed and may establish a scale for the taxation of costs.

8 Broadcasting Act, s. 9(1)(b)(i).

o Shaw Pay-Per-View (terrestrial) — Licence Renewal, Broadcasting Decision CRTC 2019-278 (Ottawa, 5 August
2019), at paragraph 2; Shaw Pay-Per-View (direct-to-home) — Licence renewal, Broadcasting Decision CRTC 2019-279
(Ottawa, 5 August 2019) at paragraphs 2 and 7; Various large English-language and French-language television
ownership groups — Administrative renewals, Broadcasting Decision CRTC 2022-180 (Ottawa, 4 July 2022) at
paragraph 1 and Appendix (list that includes Shaw Cablesystems Limited’s Shaw on Demand).

10 See e.g. Transfer of control of CFCN Communications Inc.; licence renewals for television undertakings in
Alberta; and inter-corporate transactions including transfer of assets of various television undertakings in Ontario —
Approved, Decision CRTC 96-251 (Ottawa, 21 June 1996).

n Notice of hearing, Broadcasting Notice of Consultation CRTC 2021-281 (Ottawa, 12 August 2021). The
CRTC’s 5-person hearing panel consisted of then-CRTC Chairperson lan Scott, Ontario Commissioner Monique
Lafontaine, Alberta and Northwest Territories Commissioner Nirmala Naidoo, Atlantic Region and Nunavut
Commissioner Ellen Desmond and British Columbia and Yukon Commissioner Claire Anderson.
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application, subject to conditions of approval related to the ‘tangible benefits’ that the
Commission expects the transaction to yield for the broadcasting system.!?

B. CRTC'’s current Tangible Benefits Policy includes the BPF-FPR

16 The CRTC began to develop its approach to transfers of ownership or control of
broadcasting services in the early 1970s. After establishing “as a fundamental principle
that its prior approval must be obtained for any transfer of effective control”3 the CRTC
said that its policy was “to scrutinize applications for transfer of assets of licences or for
transfer of control of licensees in a manner comparable to its examination of applications
for licences for new undertakings.”*

17 The CRTC first broached the idea that changes in broadcast ownership should yield
benefits for Canada’s broadcasting system in 1977. The Commission explained that in
applications for its approval of such transactions

... the onus is on the applicants to demonstrate that approval of the transfers would
be in the interest of the public, the communities served by the licensees ... and the
Canadian broadcasting system. In transactions of this magnitude, there must be

significant and unequivocal benefits demonstrated to advance the public interest.
15

18 Over time the Commission developed a ‘tangible benefits policy’ (see Appendix 4). It
“codified” its approach to ownership benefits in 1989° and in 1992 distinguished
between tangible and intangible benefits.!’

2 For example, the CRTC wrote as follows in paragraph 63 of Broadcasting Decision CRTC 2022-76:

As a condition of approval, the Commission requires Rogers to file by no later than 25 April 2022 its signed
agreement with the CMF attesting that the tangible benefits to be directed to the CMF pursuant to this
transaction will be allocated to the CMF'’s pilot program for racialized communities and its Northern Incentive
Program. If those programs cease to exist or such an agreement cannot be reached for any reason, Rogers is to
provide an alternate proposal to the Commission, in keeping with the Commission’s requirement that those
tangible benefits directly benefit equity seeking groups

[footnote omitted]

13 Assessment of the Impact of the Benefits Test Applied at the Time of Transfers of Ownership or Control of
Broadcasting Undertakings, Public Notice CRTC 1992-42 (Ottawa, 15 June 1992).

14 Ibid.

15 Decision CRTC 77-456 (Ottawa, 28 July 1977); no hyperlink available.

16 Elements Assessed by the Commission in Considering Applications for the Transfer of Ownership or Control of
Broadcasting Undertakings, Public Notice CRTC 1989-109 (Ottawa, 28 September 1989).

17 Assessment of the Impact of the Benefits Test Applied at the Time of Transfers of Ownership or Control of

Broadcasting Undertakings, Public Notice CRTC 1992-42 (Ottawa, 15 June 1992).

In general, accepted benefits have tended to fall into three broad categories: operating expenditures, frequently
in the areas of additional staff or programming improvements; capital expenditures for technical improvements;
and grants or contributions to Canadian talent or program development funds. Certain sector-specific
characteristics of accepted benefits ... have emerged from radio transactions since 1985, and from cable and
television transactions since 1986....

In addition to these "tangible" benefits, the Commission also considers such intangible benefits as the
experience and resources of the purchaser, local ownership, entry of new players and, occasionally, the promise
to maintain or improve a struggling service, have been found to be equally significant and, in some cases, of
primary importance in the approval of transactions. ...
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19

20

21

22

The CRTC set out its current, Simplified approach to tangible benefits and determining the
value of the transaction®® (Tangible Benefits Policy) in 2014, under its policy-making
authority under the Broadcasting Act. Section 6 of the Act provides that the CRTC

.. may from time to time issue guidelines and statements with respect to any
matter within its jurisdiction under this Act, but no such guidelines or statements
issued by the Commission are binding on the Commission.

Under the CRTC’s Tangible Benefits Policy applicants acquiring effective control over radio
and/or television programming services are to allocate a percentage of the value of such
services to CRTC-identified tangible-benefits initiatives:!° “[t]he value of the transaction
determines the amount of tangible benefits to be paid, taking into account the public
interest and the absence of a competitive licensing process.”?° (The current benefits policy
does not apply to changes in the ownership of broadcasting distribution undertakings.??)

The CRTC made the BPF-FPR eligible for tangible-benefits funding in 2014.22 While
applicants have some discretion as to the initiatives that their transactions benefit — such
as the BPF-FPR — the CRTC said that this “discretion should be exercised within a clear
policy framework that removes the need for guesswork by purchasers and interveners
and the potential for gamesmanship, while also ensuring efficient administration by the
Commission.”?® The Commission emphasized that it “may choose to exercise its discretion
and depart from this policy where called for to meet the public interest and based on the
record before it at the time” .24

C. Broadcasting Decision CRTC 2022-76 directed tangible benefits to the BPF-FPR

One of the issues in the CRTC’s Rogers-Shaw proceeding involved tangible benefits — the
amount and the beneficiaries proposed by Rogers.

18
19

20
21
22

23
24

Broadcasting Regulatory Policy CRTC 2014-459 (Ottawa, 5 September 2014).

Ibid., at paragraphs 60 and 74:

The Commission’s purpose in determining the value of the transaction is not to value the undertakings to be
acquired or ensure that the purchase price is reasonable, but rather to arrive at an appropriate amount on which
to calculate tangible benefits, taking into account the public interest and the absence of a competitive licensing
process. The Commission seeks to ensure predictability and consistency regardless of the structure of the
transaction or the financing of the business.

Broadcasting Decision CRTC 2022-76, paragraph 43.

Ibid., paragraph 44.

Broadcasting Regulatory Policy CRTC 2014-459 at paragraph 31:

Based on the above, the Commission adopts the following revised list of eligible discretionary initiatives as a
guideline to applicants:

funds that benefit consumers, including the Broadcasting Accessibility Fund and the Broadcasting
Participation Fund;

[bold font in original].
Ibid., at paragraph 26.
Ibid., at paragraph 10.
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23

24

25

26

27

In seeking the CRTC’s permission to acquire Shaw’s broadcasting services in April 2021
Rogers initially proposed a total of $5.7 million in tangible benefits?®> based on its valuation
of Shaw’s broadcast programming services. This valuation excluded Shaw’s terrestrial
video-on-demand and pay-per-view television programming services?® on the theory that,
at Rogers’ behest, Shaw intended to return the services’ licences to the CRTC.?’

The interventions filed by FRPC and PIAC in September 202128 each described this
proposal as a form of non-compete agreement?® and argued that the CRTC’s Tangible
Benefits Policy required a payment in the order of $25 million. Rogers subsequently
acknowledged in late November 2021 that if all of Shaw’s discretionary television
programming services were included in the value of the transaction, the tangible benefits
from the transaction would increase to $26,617,315.3°

When it granted Rogers’ application to acquire control off Shaw’s broadcasting services in
March 2022 (Appendix 2) the CRTC agreed that the transaction’s value should include
Shaw’s on-demand programming services. Due to the “significant consolidation of BDU
assets that would have as significant impact on the Canadian broadcasting industry”,
moreover, the CRTC required Rogers to pay tangible benefits of $27. 2 million or 11% of
the transaction’s value.3! The CRTC described this amount as “more proportionate” to the
transaction’s size and character.3?

The CRTC also required Rogers’ tangible benefits to include funding for the Broadcasting
Participation Fund. This, said the Commission,

.. would enable the public and consumer groups to continue to participate in
Commission proceedings and in the broadcasting system in a meaningful and
fulsome way. Such participation is critical, particularly in the context of the
Canadian broadcasting system today and its rapid evolution. 3

In addition, while the CRTC’s current policy generally requires that tangible benefits “be
expended in equal amounts over seven consecutive broadcast years”,3* the CRTC directed
Rogers to pay the BPF-FPR $725,439 “over three years instead of the usual seven given
the funds’ current circumstances and the significant role they will be called on to play in

25

Rogers Communications Inc. and Shaw Communications Inc., Re: Application by Rogers Communications

Inc. for Authority to Acquire Effective Control of Shaw Communications Inc., DM#4019506 (Ottawa, 13 April 2021),
and Appendix 1, Supplementary Brief, DM#4019508, at paragraph 38: Rogers will “contribute $5,746,000 to tangible
benefits under the Commission’s policy.”

26

Rogers, #DM4124760, page 16 of 45.

Broadcasting Decision CRTC 2022-76, at paragraphs 46 and 50.

Notice of hearing, Broadcasting Notice of Consultation CRTC 2021-281 (Ottawa, 12 August 2021).

FRPC, Intervention 372 (Ottawa, 13 September 2021), page 35 at paragraphs 134 to 137; PIAC intervention

379 (Ottawa, 13 September 2021), pages 23-24 at paragraphs 67 to 69.

30
31
32
33
34

Rogers, DM#4124760, page 20 of 45.

Broadcasting Decision CRTC 2022-76, at paragraph 54.

Ibid., at paragraph 61.

Ibid., at paragraph 68.

Broadcasting Regulatory Policy CRTC 2014-579, at paragraph 67.
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CAC (Manitoba) oC Part 1 Application (17 April 2023)
CCC PIAC Page 7 of 24
FRPC udcC

the near future”.3> Specifically, the CRTC directed Rogers in Appendix 3 of Broadcasting
Decision CRTC 2022-76

... to file, by no later than 25 April 2022, as a condition of approval, a new tangible
benefits proposal ... that meets the following allocations:

The Broadcasting Participation Fund ($725,439), in equal annual payments over
three consecutive broadcast years.

28 The absence of a beginning year could hypothetically permit Rogers to begin its three
years of consecutive payments at any time, while the division of the $725,439 into three
equal parts leaves the risk that the BPF-FPR may lack funding in any one or more years of
the three-year period, requiring successful applicants to wait to be remunerated later on
(and without compensation for the diminishing value of their remunerated costs over
time).

D. The implications of Bills C-10 and C-11

29 The CRTC’s reference in its decision about Rogers’ acquisition of Shaw’s broadcasting
holdings to the BPF-FPR’s role “in the near future” may refer to the federal government’s
proposed amendments to the 1991 Broadcasting Act. The prospect of such amendments
has loomed over the CRTC'’s consideration of Rogers’ acquisition of Shaw from the
beginning.

30 When Rogers submitted its application to acquire Shaw to the CRTC on 13 April 2021,3¢ a
bill to amend the 1991 Broadcasting Act had just completed second reading in the House
of Commons.?’ Bill C-10 would have enabled the CRTC to enact regulations requiring
broadcasters to support “participation by persons, groups of persons or organizations
representing the public interest in proceedings before the Commission”.38 Although C-10
received second reading by the Senate on 29 June 2021, the Governor General dissolved
Parliament on 15 August 2021 and proclaimed that a federal election would take place on
20 September 2021.3° Bill C-10 consequently ‘died’. The new government reintroduced
amendments to the Broadcasting Act on 2 February 2022 in Bill C-11, the Online
Streaming Act.

35 Broadcasting Decision CRTC 2022-76, at paragraph 68.

36 Rogers and Shaw, Re: Application by Rogers Communications Inc. for Authority [wording in the original]
Acquire Effective Control of Shaw Communications Inc., Cover Letter (13 April 2021), CRTC DM#4019506, at
paragraph 1.

37 Parliament of Canada, An Act to amend the Broadcasting Act and to make related and consequential
amendments to other acts, LEGISinfo, 43 Parl., 2" Sess..

38 Bill C-10, clause 10, proposed section 11.1(c).

39 Office of the Chief Electoral Officer of Canada, Report on the 44" General Election of September 20, 2021,
(Gatineau, 27 January 2022) at page 15, “Issue of the Writs”



https://crtc.gc.ca/eng/archive/2022/2022-76.htm
https://crtc.gc.ca/eng/archive/2022/2022-76.htm
https://crtc.gc.ca/eng/archive/2022/2022-76.htm
https://www.parl.ca/legisinfo/en/bill/43-2/c-10
https://www.elections.ca/res/rep/off/sta_ge44/stat_ge44_e.pdf
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By the time the CRTC approved Rogers’ acquisition of Shaw’s broadcasting services in
March 2022 the House of Commons had just completed its first reading of Bill C-11.%° Like
Bill C-10, C-11 would enable the CRTC to make regulations “supporting participation by
persons, groups of persons or organizations representing the public interest in
proceedings before the Commission under” the Broadcasting Act.**

If the House of Commons and the Senate had each passed Bill C-11 as written, it is likely
that the CRTC today would be considering proceedings to initiate regulatory changes to
adapt to a new Broadcasting Act — possibly including regulations to reimburse civil-society
organizations for participating in CRTC broadcasting proceedings.

Bill C-11 did not pass third reading by the House until 21 June 2022, however, and only
passed third reading by the Senate on 3 February 2023. Further, because the House did
not accept all of the amendments the Senate had proposed, C-11 effectively returned to
the Senate on 30 March 2023. (According to the Senate’s calendar approximately 30 fixed
sitting days remain before it breaks for the summer.)

Even if Bill C-11 enters into force in 2023, however, it may not be possible for the CRTC to
draft, publish for comment and enact regulations that would make it unnecessary to
clarify the timing of Rogers’ payment or payments to the BPF-FPR.

As the BPF-FPR’s announcement of 11 April 2023 establishes that it will not be issuing
decisions about applications for costs reimbursement beginning 1 August 2023, significant
uncertainty now exists regarding civil-society organizations’ ability to participate
effectively in CRTC proceedings from August going forward.

The applicants are therefore making this application under Part 1 of the Canadian Radio-
television and Telecommunications Commission Rules of Practice and Procedure (Rules) to
obtain clarification and, if necessary, to amend the timing of the tangible benefit payment
by Rogers to the BPF-FPR so that the BPF-FPR need not suspend its operations and so that
civil-society organizations can continue to participate in the CRTC’s broadcast proceedings
until the CRTC has made regulations regarding participation costs in broadcasting
proceedings. Specifically, the application is being made under sections 2, 3 and 11 of the
Rules. Sections 3 and 11 provide that applicants may bring a matter before the

40

Parliament of Canada, C-11, An Act to amend the Broadcasting Act and to make related and consequential

amendments to other Acts, LEGISinfo, 44" Parl, 1% Sess..

41

Bill C-11, Clause 14:

The Act is amended by adding the following after section 11:

Regulations — expenditures

11.1 (1) The Commission may make regulations respecting expenditures to be made by persons carrying on
broadcasting undertakings for the purposes of

(c) supporting participation by persons, groups of persons or organizations representing the public interest in
proceedings before the Commission under this Act.


https://sencanada.ca/en/calendar
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40

Commission for its approval and section 2(1) establishes that the Rules apply to the
proceeding arising from an application.*?

Facts: Suspension of the BPF-FPR does not serve the public interest and does
not enable the CRTC to meet its mandate
The establishment and operation of the BPF-FPR is described below.

A. CRTC established BPF-FPR using its tangible benefits policy

In September 2010 Bell applied to acquire control of CTV#® and PIAC intervened to ask
that a portion of the transaction’s tangible benefits for the broadcasting system be
allocated to the establishment of a ‘Canadian Broadcasting Participation Fund’.**

In approving Bell’s application in March 2011 the CRTC also approved PIAC’s proposal and
allocated $3 million of the $245 million of tangible benefits in the CTV transaction to a
“new Canadian Broadcasting Participation Fund”.*> The Commission required Bell to file a
proposal for the fund within 60 days of the CRTC’s decision.*® None of the parties affected
by this decision challenged it before the courts.

Bell and PIAC filed a joint proposal for a Broadcasting Participation Fund (BPF) in May
2011.%7 After inviting comment on the proposal in August 2011,% the Commission
approved the proposal on 26 March 2012.4° The BPF-FPR was incorporated under the
Canada Not-for-profit Corporations Act on 6 September 2012°° and as set out by the CRTC
its Board of Directors has three members — a Broadcasting Industry Director, a
Consumer/Public Interest Director and a Jointly Approved Director who chairs the Board.
The BPF-FPR’s Articles of Incorporation require the BPF-FPR to “[s]upport research,

42

43

Rules:

2 (1) Except if they provide otherwise, these Rules apply to all proceedings before the Commission other than a
proceeding arising from an application listed in Schedule 1 or from a contravention of a prohibition or
requirement of the Commission for which a person is liable to an administrative monetary penalty under any of
sections 72.001 to 72.19 of the Telecommunications Act, unless the penalty is imposed in the course of a
proceeding referred to in section 72.003 of that Act.

3 A matter may be brought before the Commission by an application or complaint or on the Commission’s own
initiative.

11 In broadcasting matters, the Commission may approve the whole or any part of an application or grant any
relief in addition to or in substitution for the relief applied for.

Change in effective control of CTVglobemedia Inc.’s licensed broadcasting subsidiaries, Broadcasting

Decision CRTC 2011-163 (Ottawa, 7 March 2011),

44
45
46
a7
48

Ibid., paragraph 47.

Ibid., paragraph 46.

Ibid., at paragraphs 46 and 48.

BPF, Annual Report 2013, “Chronology of Key Events”, at 1.

Call for comments on the Canadian Broadcasting Participation Fund, Broadcasting Notice of Consultation

CRTC 2011-524 (Ottawa, 24 August 2011).

49
50

Broadcasting Participation Fund, Broadcasting Regulatory Policy CRTC 2012-181 (Ottawa, 26 March 2012).
BPF, Organizational Structure of the BPF, http://www.bpf-fpr.ca/en/bpfstructure.html.
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analysis and advocacy in the official language of the applicant’s choice in CRTC
broadcasting proceedings under the Broadcasting Act (Canada)”.>?

41 Applications to the BPF-FPR are made using the tariffs and slightly amended versions of
the forms established by the CRTC in 2010 for its telecom costs process.

42 Over the next five years the CRTC directed $2.9 million of the tangible benefits in two
other ownership transactions to the BPF-FPR: the 2013 purchase by Bell of Astral and the
2018 change in the ownership structure resulting in Sirius XM Canada: > Table 1.

Table 1
Decision Broadcaster Purchase of Total tangible benefits | BPF (% of tangible benefits)
2011-163% BCE CTvV $245 million $3,000,000.00 (1.2%)
2013-310% BCE Astral $247 million $2,000,000.00 (0.8%)
2018-915° Sirius XM Sirius FM $28.7 million $1,596,666.00 (5.6%)
Total 2 broadcasters 3 transactions $520.7 million $6,596,666.00 (1.3%)
43 In each of the three decisions noted above the CRTC directed that the tangible benefits
payments be made over seven years: Table 2.
Table 2
Decision BCE: 2011-163 BCE: 2013-310 Sirius XM: 2018-91
Purchase of CcTv Astral Sirius FM
Tangible benefits $245 million $247 million $28.7 million
BPF (% of tangible benefits) $3.0 million $2.0 million $1.6 million
Scheduled payments and their amounts
2013 Year 1: $428,571.43
2014 Year 2: $428,571.43 Year 1: $285,714.29
2015 Year 3: 5428,571.43 Year 2: $285,714.29
2016 Year 4: $428,571.43 Year 3:$285,714.29
2017 Year 5:5428,571.43 Year 4: $285,714.29
2018 Year 6: $428,571.43 Year 5: $285,714.29 Year 1: $500,000.00
2019 Year 7: $428,571.43 Year 6: $285,714.29 Year 2: $500,000.00
2020 [payments have ended] Year 7: $285,714.29 Year 3: $119,333.20
2021 [payments have ended] | Year4: $119,333.20
2022 Year5: $119,333.20
2023 Year 6: $119,333.20
2024 Year 7: $119,333.20
2025 [payments end]
Total $3,000,000.00 $2,000,000.00 $1,596,666.00
51 BPF, Annual Report 2016, at page 1 of 5.
52 Tangible benefits proposal by Sirius XM Canada Inc., Broadcasting Decision CRTC 2018-91 (Ottawa, 16 March

2018), at paragraph 18, footnote omitted.

53

Decision CRTC 2011-163 (Ottawa, 7 March 2011), at paragraphs 46 and 48.
54 Tangible benefits proposal by Sirius XM Canada Inc., Broadcasting Decision CRTC 2018-91 (Ottawa, 16 March

2018), at paragraph 38.
55

Change in effective control of CTVglobemedia Inc.’s licensed broadcasting subsidiaries, Broadcasting

(Ottawa, 27 June 2013), at Appendix 3.

Astral broadcasting undertakings — Change of effective control, Broadcasting Decision CRTC 2013-310
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file:///C:/AppData/Local/AppData/Local/Microsoft/Windows/Data/My%20ownership%20data/Benefits%20data%20(version%201).xls%23RANGE!A10
https://crtc.gc.ca/eng/archive/2018/2018-91.htm
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According to the BPF-FPR’s 2022 Annual Report, only one payment of remains to be made
by Sirius XM Canada— $119,332 no later than 24 May 2024.°®

B. BPF-FPR has worked as planned

The CRTC’s goal for the BPF-FPR was that it “should facilitate the participation of public
interest and consumer groups across Canada in both official languages.” The Commission
added that the “fund should be used to assist in the representation, research and
advocacy of these interests.”>’

As the CRTC intended, the BPF has assisted in the representation, research and advocacy
of the public interest in both official languages. In 2016 the CRTC noted that “[t]he
participation of interest groups in Commission proceedings has been made easier since
the establishment of the Broadcasting Participation Fund (BPF) in 2012.” It added that the
BPF-FPR “enables certain groups representing OLMCs to receive financial support to
participate in Commission proceedings.® In 2018 the CRTC approved tangible benefits
payable by Sirius to the BPF-FPR “given the relevance and importance of the BPF as a tool
to promote the participation of Canadians in Commission radio proceedings”.>®

The BPF has also operated efficiently with a lean administrative structure that generally
makes decisions about and issues payments for costs applications within 90 days of their
submission to the BPF. As the Covid-19 pandemic took hold, its Board of Directors
continued to review costs application and responded promptly to requests that it amend
its administrative procedures by forgoing the requirement for the notarization of
documents and by remitting payments to applicants via electronic fund transfers.

In terms of process, the BPF-FPR uses the forms designed by the CRTC for telecom costs
applications, replacing references to telecommunications with references to broadcasting.
If they qualify, consumer and public-interest groups that have intervened in or have made
submissions to the CRTC may apply to the BPF for the representation, research and
advocacy costs of their participation. The BPF’s Board of Directors may grant or deny such
applications in whole or in part.

56
57

BPF-FPR, 2022 Financial Statement, at page 10, Note 5.
Change in effective control of CTVglobemedia Inc.’s licensed broadcasting subsidiaries, Broadcasting

Decision CRTC 2011-163 (Ottawa, 7 March 2011), at paragraph 48.

58

CRTC, Review of the Implementation of Section 41 of the Official Languages Act 2015-2016, (2016) “Training

offered to group members”.

59

Tangible benefits proposal by Sirius XM Canada Inc., Broadcasting Decision CRTC 2018-91 (Ottawa, 16 March

2018), paragraph 38:

In light of all of the above, the Commission:

approves Sirius XM'’s proposal to contribute $1 million to the BPF paid in two equal installments of $500,000 in
year 1and 2;

denies Sirius XM’s proposal to allocate $3.79 million to the Proposed Fund;

directs Sirius XM to contribute $1,596,667 to FACTOR and $1,596,667 to MUSICACTION, expended in equal
amounts over seven consecutive broadcast years and to contribute an additional $596,666 to the BPF expended
in equal amounts over five consecutive broadcast years starting in year 3.


file:///C:/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/BNGI8LTC/Change%20in%20effective%20control%20of%20CTVglobemedia%20Inc.’s%20licensed%20broadcasting%20subsidiaries
file:///C:/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/BNGI8LTC/Change%20in%20effective%20control%20of%20CTVglobemedia%20Inc.’s%20licensed%20broadcasting%20subsidiaries
https://crtc.gc.ca/eng/5000/lo_ol/olc16-loc16.htm?_ga=2.39160865.309292327.1617896822-1211976415.1582553073
https://crtc.gc.ca/eng/archive/2018/2018-91.htm
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The BPF considers applications for costs based on the guidance provided by the CRTC in
2010.%0 It first accepted costs awards applications in April 2013 for costs incurred on or
after 26 March 2012.%! Based on the BPF-FPR’s Annual Reports and Financial Statements it
has reimbursed a total of $4.65 million in consumer- and public-interest participation
costs in the CRTC’s broadcast proceedings from April 2013 to December 2021, or
$479,196 per year over the last decade: Figure 1. Appendix 5 lists the CRTC proceedings
from 2013 to 2021 in which civil-society organizations were able to participate due in part
to the BPF-FPR.

Figure 1

Broadcasting
total and ave

Participation Fund (BPF):
rage costs awarded, 2013-2021

$0.802
$0.769
$0.675
$0.611
$0.576
Total costs awarded,
10-year average (2013-2022):
$0.479 million | - _— — — .
$0.343
$0.331 $0.317
$0.227
$0.141
Source: BPFannual and
financial reports (2013-2022) S By — B
2013 2014 2015 2016 2017 2018 2019 2020 2021 2022
Total costs awards (SM)  $0.331 $0.802 $0.343 $0.769 $0.675 $0.317 $0.227 $0.611 $0.576 $0.141
Avg award/application $0.011 $0.019 $0.008 50.019 $0.028 50.020 50.038 50.028 $0.025

50

Decisions about costs applications are made by the BPF’s Board of Directors, consisting of
a Broadcasting Industry Director, a Consumer/Public Interest Director and a Jointly
Approved Director. The Board of Directors makes its decisions in accordance with the
guidelines established by the CRTC for its telecommunications costs process and from .
The BPF retains a Costs Officer and accountant.®> From 2013 to 2021 the BPF-FPR
considered 223 costs applications, raised the amounrts sought by two applications (due to

60

23 Dece

Revision of CRTC costs award practices and procedures, Telecom Regulatory Policy CRTC 2010-963 (Ottawa,
mber 2010). The Guidelines for the Taxation of Costs appended to Telecom Regulatory Policy CRTC 2010-963

remain unchanged from the CRTC’s 2007 Guidelines for the Taxation of Costs.

61

BPF-FPR, Annual Report 2016, (Ottawa, 1 March 2017), http://www.bpf-

fpr.ca/en/press/BPFAnnualReport2016.pdf, Appendix 1, at note 1.

62

BPF, Organizational Structure of the BPF, http://www.bpf-fpr.ca/en/bpfstructure.html; BPF-FPR, Annual

Report 2021 (Ottawa, 31 March 2022) at page 2.
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http://www.bpf-fpr.ca/en/press/BPFAnnualReport2016.pdf
http://www.bpf-fpr.ca/en/bpfstructure.html

CAC (Manitoba) oC Part 1 Application (17 April 2023)

Ccc
FRPC

PIAC Page 13 of 24
udcC

51

52

53

54

55

calculation errors amounting to $6 and $526), denied 15 applications and reduced the
amount applied for in 59 (26%) of the applications by an average of $5,830.

C. Continued uncertainty about BPF-FPR’s existence

The BPF has lacked financial stability for most of the past six years. In 2016 the BPF’s
Board of Directors “advised the CRTC and BPF Stakeholders that, based on current
estimates the BPF will run out of cash around December 31, 2017, subject to receiving
three annual payments of $285,714.29 commencing in the spring or summer of 2018.”%3

In 2017 a “[c]aution note [was] posted to the BPF website alerting stakeholders that
based on current estimates, a significant risk exists that the Fund will not be in a financial
position to award costs in early 2018.” The BPF’s Annual Report 2017 noted that

As of the release date of these financial statements, the working capital of the Fund
is diminished to the point that it is likely that costs awards may need to be
suspended within the coming year unless new sources of funding are approved by
the CRTC or are obtained through other sources. There are no committed new
sources of funding known to the Fund at this time. ...

In 2018 the BPF’s Annual Report projected based on its historical disbursement rate that if
no additional financial support was provided, “the Fund could be materially depleted by
early 2018” with the result that “cost awards from the Fund could cease in whole or in
part....”.%*

The BPF-FPR’s Financial Update to December 31, 2020 showed that while it anticipated
receiving four deferred payments from Sirius in the amount of $387,832, three of these
payments were expected to be received in 2022 and beyond: it at that time intended to
remit just $29,833 to the BPF in May 2021,% but subsequently remitted $89,499 to the
BPF-FPR — still 25% less than had been expected — “due to the COVID pandemic”.%® The
BPF’s Annual Report for 2020 consequently again warned that it was at risk of running out
of funds within the next year and a half.

In March 2021 the BPF-FPR warned that “.... the Fund may lack sufficient funds to approve
and pay costs awards in respect of costs awards applications received by the Fund.”®’ It
added that it “will not incur any liabilities, including the approval of costs awards, beyond
the availability of its working capital.”®® In late August 2021 the BPF-FPR again notified its

63
64

BPF, Annual Report 2016, Appendix Ill, “Chronology of Key Events”.
Welch LLP, Broadcasting Participation Fund (BPF), Inc./le fonds de Participation & la Radiodiffusion (FPR),

Inc.: Annual Report 2017, (Ottawa, 1 March 2018), http://www.bpf-fpr.ca/en/press/BPFAnnualReport2017.pdf, at
Section 6.0

65
66
67
68

BPF, “Financial Update to December 31, 2020”.
BPF-FPR, Annual Report 2020, page 26.

Ibid., (Notes to the Financial Statements, note 1).
Ibid., (Notes to the Financial Statements, note 3).
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stakeholders of developments that had “left the BPF in a very difficult financial
position.”®®

56 The BPF’s financial instability arises because it has had to rely solely on fluctuating annual
payments from broadcasters that are not always framed as clearly written conditions of
licence. For example, while the CRTC ‘directed’ Sirius XM Canada to make payments to
the BPF, the Commission did not impose this direction in a condition of licence.

57 As Rogers was unable to close its transaction with respect to Shaw until April 2023,
moreover, the condition of approval regarding the BPF-FPR has not yet been fulfilled. This
is perhaps unsurprising as when the CRTC issued Broadcasting Decision CRTC 2022-76 on
24 March 2022 it imposed more than a dozen reporting requirements on Rogers — see
Appendix 3 —including a requirement to submit a revised tangible benefits proposal
taking into account the CRTC’s determinations in the decision.

D. Previous actions taken to stabilize BPF-FPR’s financial position
58 Several steps have been taken to attempt to stabilize the BPF-FPR’s finances.
1 Six requests to allocate tangible benefits to BPF-FPR denied by CRTC

59 Until 2022 the CRTC had granted financial support to the BPF-FPR in three broadcast
ownership decisions: two involving Bell and one involving Sirius.

60 From 2012 to 2017 the CRTC also denied five other proposals to direct ownership-related
tangible benefits to the BPF-FPR:

e the 2012 change of ownership of the discretionary programming services involving
BCE and RCl in 2012, 7°

e Shaw’s 2013 acquisition of Corus’ discretionary programming services’*

e Corus’ 2016 acquisition of Shaw’s discretionary programming services,’?

69 BPF-FPR, Notice to Stakeholders and Claimants Regarding Broadcasting Participation Fund Diminishment,

(Ottawa, 27 August 2021).
70 Leafs TV, Gol TV, NBA TV Canada, Mainstream Sports and Live Music Channel — Change in effective control,
Broadcasting Decision CRTC 2012-443 (Ottawa, 16 August 2012).
7 Notice of hearing, Broadcasting Notice of Consultation CRTC 2013-448 (Ottawa, 5 November 2013).
72 Notice of application received, Broadcasting Notice of Consultation CRTC 2016-22, as amended (Ottawa, 21
January 2016) — Application 2016-0055-2 by Shaw Communications Inc. on behalf of Shaw Media Inc. and its licensed
subsidiaries. Intervention of PIAC, at paragraph 27:
PIAC believes that a transaction of this size and its impact on viewers and creators requires the proposal of a
benefits package, regardless of whether the technical nature of the transaction triggers the Tangible Benefits
Policy. Given the impact of this transaction on viewers, PIAC believes that public interest participation will only
become more critical in the future, and that a percentage of the value of the transaction should be allocated to
both the Broadcasting Participation Fund and Broadcasting Accessibility Fund.
Various television services and stations - Corporate reorganization (transfer of shares),Broadcasting Decision CRTC
2016-110 (Ottawa, 23 March 2016), at paragraph 25:



https://crtc.gc.ca/eng/archive/2022/2022-76.htm
http://bpf-fpr.ca/en/press/Fund%20Diminishment%20Announcement.pdf
https://crtc.gc.ca/eng/archive/2012/2012-443.htm?_ga=2.84259867.309292327.1617896822-1211976415.1582553073
https://crtc.gc.ca/eng/archive/2013/2013-448.htm
https://crtc.gc.ca/eng/archive/2016/2016-22.htm
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e BCE’s 2016 application to acquire MTS’ BDU and other assets,”® and

e in 2017 when Bell Media applied to acquire two of Corus’ discretionary TV
programming services.”*

61 While the CRTC required Sirius to allocate funding to the BPF-FPR in 2018, it denied a
proposal in 2020 to direct tangible benefits funding to the BPF-FPR when it approved
Bell’s acquisition of V Interactions.””

62 The denial of requests to provide the BPF-FPR with a stable base of financial support has
created uncertainty for the BPF-FPR and those eligible to submit applications for the
reimbursement of their CRTC- broadcasting costs since 2016 (see Appendix 4).

Consistent with the Tangible Benefits Policy, given that the proposed transaction will not change the effective
control of the licensees or the undertakings, the Commission is not imposing tangible benefits. Moreover, the
Commission sees no reason to make an exception to the Tangible Benefits Policy in this instance.
Notice of application received, Broadcasting Notice of Consultation CRTC 2016-349 (Ottawa, 30 August
2016), Application 2016-0602-1:
Application by MTS Inc. (MTS) for authority to effect a change in the ownership and effective control of the
terrestrial broadcasting distribution undertaking (BDU) serving Winnipeg and surrounding areas, Manitoba,
currently licensed to MTS, to Bell Canada (Bell), pursuant to section 4(4)(a) of the Broadcasting Distribution
Regulations.
See Terrestrial broadcasting distribution undertaking serving Winnipeg and surrounding areas — Change of effective
control, Broadcasting Decision CRTC 2016-487 (Ottawa, 20 December 2016), at paragraph 32:
The application before the Commission is solely for the change in control of the licensed BDU and does not raise
concerns with applicable Commission policies and regulations. Accordingly, consistent with the Tangible
Benefits Policy, this transaction does not trigger the payment of tangible benefits and the Commission is of the
view that an exception requiring the payment of tangible benefits would be unwarranted for this transaction.
Furthermore, the Commission considers that the flexibility and pricing concerns raised by CAC-Manitoba and
PIAC to justify imposing tangible benefits are mitigated by the regulatory measures intended to maximize choice
for television viewers and foster a healthy and dynamic television market announced in Broadcasting Regulatory
Policy 2015-96.
74 Notice of application received, Broadcasting Notice of Consultation CRTC 2018-95 (Ottawa, 20 March 2018),
Application 2017-1060-9:
Application by Bell Media Inc. (Bell), on behalf of Corus Entertainment Inc. (Corus), for authority to effect a
change in the ownership and effective control of 8504644 Canada Inc. (8504644) and 8504652 Canada Inc.
(8504652), the respective licensees of the French-language discretionary services Historia and Séries+.
PIAC intervention, Application 2017-1060-9, at paragraph 59:
One element notably missing from BCE Inc.'s tangible benefits package was any contribution to the recently
approved Broadcasting Participation Fund or the Broadcasting Accessibility Fund. Both of these funds are
designed to help promote participation in and access to the broadcasting system, including the regulatory
process. The Commission specifically stated in relation to both funds that the funds should be funded from
tangible benefits packages going forward. As both funds are meant to be continuing funds, the prospect of
eventual shortcomings in funding are real and therefore tangible benefits packages present a very real
opportunity to ensure the future of these funds without undue hardship on the broadcasting industry.
V Interactions inc. — Change in ownership and effective control, Broadcasting Decision CRTC 2020-154
(Ottawa, 19 May 2020):
170. In addition, several interveners requested changes to the tangible benefits package. PIAC submitted that
it would be reasonable to require Bell to direct 1% of all tangible benefits that are allocated to the Bell Fund
($252,045) to the Broadcasting Participation Fund (0.5%) and the Broadcasting Accessibility Fund (0.5%).
According to the intervener, the public interest would be better protected and served by this proposal.

73

75

177. Bell’s proposal is consistent with the Tangible Benefits Policy. Specifically, the proposed tangible benefits
package represents 10% of the value of the transaction, and the funds would be allocated between the CMF
and the Bell Fund, paid over a seven-year period.


https://crtc.gc.ca/eng/archive/2016/2016-349.htm?_ga=2.50242598.1262969527.1618830448-1211976415.1582553073
https://crtc.gc.ca/eng/archive/2016/2016-487.htm
https://crtc.gc.ca/eng/archive/2018/2018-95.htm
https://crtc.gc.ca/eng/archive/2020/2020-154.htm?_ga=2.36099362.309292327.1617896822-1211976415.1582553073
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2. Steps taken to deal with uncertainty about BPF-FPR’s existence

The Board of Directors of the BPF-FPR first set out its concern about the depletion of the
fund in 2016 and repeated the warning in 2017.

FRPC and PIAC submitted a joint application to the CRTC on 21 April 2021, asking the CRTC
to stabilize the BPF-FPR’s funding. The CRTC did not grant process to the application,
instead writing FRPC and PIAC on 6 August 2021 to say that by majority decision, the
Commission had declined to launch the proceeding requested by the FRPC-PIAC
application.”® The CRTC’s letter added that the Commission had “directed staff to
organize a virtual meeting in the coming months in order to engage with Canadian public
interest and consumer organizations”, as the Commission “recognizes the issue of support
for Canadian public interest and consumer organizations to participate in CRTC
broadcasting proceedings is both broader and more immediate than Bill C-10, which itself
is currently only draft legislation that is before Parliament.” CRTC-staff organized online
meetings took place the following year, in early February 2022. The Commission staff’s
“What We Learned Report” report on these meetings has not yet been published.

The Board of Directors of the BPF-FPR has also attempted to address its funding shortfall.
From January to February 2021 it met with officials of the Department of Canadian
Heritage and wrote the Minister of Canadian Heritage, the Minister of Finance and the
Chairperson of the CRTC to discuss an interim funding solution.”” In mid-July 2021 it
reviewed its financial options, established a restricted reserve fund and advised the CRTC
and BPF-FPR stakeholders in writing of the Fund’s precarity.

On 27 August 2021 the BPF-FPR’s Board announced it would reduce the reimbursements
(if any) granted to applicants for their CRTC broadcast-participation costs by 25%.78
Following a required tangible benefit payment by Sirius SM, these shortfalls were
reimbursed in Fall 2022 and the temporary reduction in costs awarded was dropped.

At the end of 2022 the BPF-FPR had $203,688 cash on hand.”® Its Board restricted
$115,000 of this amount — leaving $88,688

... to cover expenses related to the ongoing costs of running the fund should the
fund go into an extended hiatus, and will ensure that sufficient funds remain
available to cover final expenses in the even the fund is ultimately unable to secure
sufficient ongoing funding and is required to be wound down.®

76

CRTC, Subject: Part 1 application asking the CRTC to stabilize the funding of the Broadcasting Participation

Fund, Broadcasting — Commission Letter (Ottawa, 6 August 2021).

77
78

BPF-FPR, Annual Report 2021, at page 26 (Appendix IV).

To put this reduction into perspective, the CRTC set its current allowable rates for telecommunications

proceedings (used by the BPF-FPR in its broadcasting matters) in 2007: Guidelines for the Taxation of Costs, (Revised
as of 24 April 2007). When adjusted for inflation, the rates are in real terms now worth 74% of their 2007 value.
Adding the 25% reduction set by the BPF-FPR, the costs of civil-society organizations were in 2022 being reimbursed
for an amount equivalent to 55% of the 2007 rates.

79
80

BPF, Annual Report 2022, page 6 (“Statement of Cash Flows”).

Ibid., page 11 (“Internally Restricted Reserve Fund”).


https://frpc.net/research/piac-and-frpc-ask-the-crtc-to-stabilize-funding-for-the-broadcasting-participation-fund/
http://bpf-fpr.ca/en/press/Letter_to_Stakeholders.pdf
Subject:%20%20Part%201%20application%20asking%20the%20CRTC%20to%20stabilize%20the%20funding%20of%20the%20Broadcasting%20Participation%20Fund
https://crtc.gc.ca/eng/forms/form_301.htm
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On 5 April 2023, the BPF-FPR also resumed its reduction of all costs applications that it
grants by 25%.8!

On 10 April 2023 the BPF-FPR announced that it will suspend operations at the beginning
of August 2023 and may wind itself up in 2024 due to a critical gap between the amount
remaining in the Fund, and the total amount applied for by qualified public-interest
organizations for their costs of participating in CRTC broadcast proceedings.

E. CRTC broadcasting matters in 2023/24

The CRTC continues to operate to meet its mandate under the 1991 Broadcasting Act and
it is likely that some of the broadcasting matters it considers will touch on matters of
public interest.

First, regardless of whether Parliament enacts any new statutes involving broadcasting,
broadcasters typically submit several hundred applications to the Commission each year,
asking the Commission to amend their licences, its policies or its regulations. The CRTC
may also consider renewing some broadcasters’ licences.

Second, apart from the applications filed by broadcasters the CRTC may also hold a
proceeding to reconsider its June 2020 decision renewing CBC’s licences (as required by
Cabinet on 16 September 2022).82 The Commission’s last CBC renewal process was
unusually long due to delays caused by the Covid pandemic, but even a streamlined
renewal of Canada’s national public broadcaster may take several months, especially if
the CRTC invites the CBC to update the evidence it provided in 2019 for the public’s
review.

Third, the CRTC’s 2023-24 Departmental Plan says that the Commission “will launch public
proceedings” regarding new regulatory frameworks required by each new statute and
“continue to co-develop a new regulatory framework for Indigenous broadcasting ...
which will include a public consultation process.” 8 Even if Parliament were to enact Bill
C-11in April 2023, it might be challenging for the CRTC to propose, hear comments on
and enact regulations establishing a brand-new costs regime for broadcasting by 1 August
2023.

F. Rogers’ new benefits proposal not yet part of public record and full payment of
the BPF-FPR benefit would have no material effect on Rogers

In approving Rogers’ acquisition of Shaw in March 2022 the CRTC directed Rogers to
submit a new benefits proposal.8* This schedule does not yet appear on the CRTC’s 2021-

81

BPF-FPR Costs Officer, BPF-FPR decision of 5 April 2023 regarding FRPC application to BPF-FPR. The CRTC

has not, incidentally, updated the rates it permits public-interest participants to seek as reimbursement of their
costs, since 2007.

82

Order Referring Back to the CRTC Broadcasting Decision CRTC 2022-165, S1/2022-44 (P.C. 2022-995, 16

September 2022).
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84

Ibid., at page 8.
Broadcasting Decision CRTC 2022-76, at paragraph 68:



https://applications.crtc.gc.ca/instances-proceedings/Default-Defaut.aspx?lang=eng&YA=2021&S=C&PA=b&PT=nc&PST=a#2021-281
https://canadagazette.gc.ca/rp-pr/p2/2022/2022-09-28/html/si-tr44-eng.html
https://crtc.gc.ca/eng/archive/2022/2022-76.htm
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0228-4 public record and is not reflected in the CRTC ownership chart #32A for Shaw
Communications Inc.: see Figure 2 (as posted on the CRTC’s website on 14 April 2023).
Figure 2
Distribution & On Demand
/ Decision CRTC 202276
ﬂp-[.‘l'ﬂu'&ﬂ. Suh&ﬂ 5 & nurner of Ml:!li.ll'll!ﬂ.ll'.'lhﬁ
oo o uiment f spactc conatons o Thasecentages ot sl
b thir hth -] R
e et w iy o s et v see #32 —
tha izsuad & cutstanding sharas in all of the Corporate Structure e Licenzes
licensed subsidiaires held by Shaw
Communications (nc. ﬁll
Tha Irarsaction will be refactad once the
modiicatians ard the fulflrent of the specific Shaw
cenditions of approval have baen met and the Communications Ine,
ciosing dete has Daen conirmesd.
75 The note in Figure 2 states that
The transaction will be reflected once the modifications and the fulfillment of the
specific conditions of approval have been met and the closing date has been
confirmed.
76 In considering this Part 1 application the CRTC should take into account the circumstances

of the licensee. In this case, FRPC respectfully submits that the relevant licensee is Rogers
because, after it completes the conditions of approval required by the Commission in
Broadcasting Decision CRTC 2022-76, it will be responsible for operation of the

During the hearing, several interveners stressed the importance of maintaining funding for the Broadcasting
Participation Fund (BPF) and the BAF. The Commission is of the view that ensuring some funding for the BPF
and the BAF would enable the public and consumer groups to continue to participate in Commission
proceedings and in the broadcasting system in a meaningful and fulsome way. Such participation is critical,
particularly in the context of the Canadian broadcasting system today and its rapid evolution. Therefore, the
Commission requires Rogers to propose a revised tangible benefits package that allocates $725,439 each to
the BPF and the BAF. In addition, the Commission requires Rogers to make these payments over three
consecutive broadcast years instead of the usual seven given the funds’ current circumstances and the
significant role that they will be called on to play in the near future.
[bold font added]


https://applications.crtc.gc.ca/instances-proceedings/Default-Defaut.aspx?lang=eng&YA=2021&S=C&PA=b&PT=nc&PST=a#2021-281
https://crtc.gc.ca/ownership/eng/cht032a.pdf

CAC (Manitoba) oC Part 1 Application (17 April 2023)

Ccc
FRPC

PIAC Page 19 of 24
udcC

77

78

79

80

81

broadcasting licences currently held by Shaw. Based on the information set out in
Broadcasting Decision CRTC 2022-76 it appears somewhat unlikely that the payment of
$725,439 to the BPF-FPR on or before 1 September 2023 (rather than three payments of
$241,813) will materially affect Rogers or place it at a financial disadvantage. The CRTC
concluded in Decision CRTC 2022-76 that the total value of the transaction for Rogers
amounted to $5.4 billion.

Table 3

Transaction value Millions 2022-76 -

The total tangible benefits
paragraph

for the BPF-FPR amount to Value of the transaction 5,400.00 54

0, 1 .
0.01% of this amount: Broadcast component 247.58 54

Table 3. Tangible benefits, total 27.23 61

Tangible benefits, BPF-FPR 0.73 70

Respectfully, an amount As % of value of the transaction 0.01%
that represents one one- As % of broadcast component 0.29%

hundredth of one percent of the CRTC valuation of the Rogers-Shaw transaction would
appear to be de minimus.

Grounds supporting the CRTC’s intervention

As noted above, Broadcasting Decision CRTC 2022-76 directed Rogers to remit a total of
$725,439 to the BPF-FPR. This application asks the CRTC to require Rogers to remit this
amount to the BPF-FPR on or before 1 September 2023. Taking this step will ensure the
continued operation of the BPF-FPR until Parliament enacts new legislation enabling the
CRTC to support public-interest participation through its regulations. The operation of the
BPF-FPR will provide the CRTC with a stronger and more complete evidentiary record in its
broadcasting proceedings, and will provide all parties involved in these proceedings with
greater certainty.

A. Informed public participation strengthens evidentiary record

Throughout its history the CRTC has facilitated the public’s participation in its proceedings
by inviting members of the public to comment on many of the broadcasting applications it
receives and on the consultations it publishes. The federal government supports this
objective: in introducing the CRTC’s current 2023-24 Departmental Plan, the Minister of
Canadian Heritage noted that as

... the organizations in the Canadian Heritage Portfolio plan their year to come, they
remain attentive to the needs of Canadians in order to remain in tune with current
realities. In this way they are carrying out their mission in fields as diverse as arts,
culture, heritage, and communications.®

Yet the CRTC does not ‘remain attentive to the needs of Canadians’ as a formality or due
to simple courtesy. As it has itself argued before the Federal Court of Appeal (FCA), the

85

CRTC, Departmental Plan 2023-24, at 1 (“From the Minister”).
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CAC (Manitoba) oC Part 1 Application (17 April 2023)

Ccc
FRPC

PIAC Page 20 of 24
udcC

82

83

84

85

86

CRTC’s role is in fact to “balance competing interests among a variety of stakeholders” 8¢
The FCA has agreed with the Commission: in 1999 the Court noted that Parliament’s
broadcasting policy for Canada has “about forty sometimes conflicting objectives”, which
lead “to a polycentric adjudication process, involving numerous participants with
opposing interests....”.#” In 2011 the same Court noted that the Broadcasting Act is
“intended to ensure these competing interests” — of “the originators of television signals”
and “the public” — “are properly balanced.”#

Ensuring public participation in its proceedings does not, therefore, simply inform
tribunals like the Commission of Canadians’ needs. Public participation balances and
completes the evidentiary record of its proceedings. In 2017, the CRTC’s Chairperson and
CEO noted that the Commission’s procedures “ensure the broadest possible public
participation”:® public participation provides the CRTC with evidence and arguments it
might otherwise not receive from current or prospective licensees.

Simply hearing from thousands of individual members of the public — as the Commission
regularly does in proceedings about the Canadian Broadcasting Corporation, for example
—is not enough, however.

The complexity of policy and licensing issues in broadcasting has for some time required
expertise. The CRTC explained this several decades ago in the context of
telecommunications, saying it had

... concluded that if the objective of informed participation in public hearings is to
be met, some form of financial assistance must be available to responsible
interveners, both active and potential, who do not have sufficient funds to properly
prosecute their cases, particularly where such interveners represent the interest of
a substantial number or class of subscribers.”

Three years later (1981) the Commission commented in the context of dismissing an
appeal against an award of costs in a telecommunication proceeding that “the proper
purpose” of costs “awards is the encouragement of informed public participation in
Commission proceedings.”!

Broadcasting now faces the same level of complexity as telecommunications faced several
decades ago, and the result is that

86

Telecommunications Workers Union v. Canadian Radio-television and Telecommunications Commission,

2003 FCA 381 (CanLll), [2004] 2 FCR 3, at paragraph 21. The Court noted that “[t]he respondent Shaw concurs with
this submission.” Ibid.

87
88

Société Radio-Canada v. Métromédia Cmr Montréal Inc., 1999 CanLIl 8947 (FCA), at paragraph 5.
Canadian Radio-television and Telecommunications Commission's Broadcasting Regulatory Policy CRTC

2010-167 and Broadcasting Order CRTC 2010-168 (Re), 2011 FCA 64 (Canlll), at paragraph 29.

89
90

lan Scott, Speech, IIC Canada communications Law and Policy Conference, (Ottawa, 14 November 2017).
CRTC Procedures and Practices in Telecommunications Regulation, Telecom Decision CRTC 78-4 (Ottawa, 23

May 1978), Canadian Radio-television and Telecommunications Decisions and Policy Statements, 4 CRT, Part 1,
Decisions, April 1, 1978 to March 31, 1979, at page 104.

91

Telecommunications Decision CRTC 81-5 (Ottawa, 9 March 1981).


https://canlii.ca/t/4lkb
https://canlii.ca/t/2fxqb
https://www.canada.ca/en/radio-television-telecommunications/news/2017/11/ian_scott_to_theiiccanadacommunicationslawandpolicyconference.html
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[m]eaningful participation ... requires thorough knowledge and expertise in the
regulated field, coupled with sizeable resources and the motivation to persuade the
agency in favour of one’s position. Most citizens do not fit this description, and
agencies are not required to actively encourage participation or solicit comments
from underrepresented stake-holders. Hence, notice and comment is typically
dominated by a limited number of high-caliber professional interest groups and
industry representatives, who possess the resources and the expertise necessary to
file persuasive comments.?

87 Until 2011, however, only public-interest organizations making submissions in CRTC
telecommunications proceedings were able to seek reimbursement of their costs. The
absence of a funding mechanism for broadcasting proceedings placed consumer groups
and public-interest organizations at a disadvantage, as the CRTC explained to the
Broadcasting and Telecommunications Legislative Review Panel in 2019:

The CRTC makes its decisions based on the evidence presented on the public record
of its proceedings. The communications companies that participate in CRTC
proceedings generally have substantial internal resources and can afford to retain
external consultants and lawyers, as well as to commission research to put forward
their views and evidence in a proceeding. Consumer groups and public interest
organizations are typically not-for-profit, volunteer-run organizations with limited
monetary resources to develop similarly sophisticated submissions.%

88 If the BPF ceases operations, consumer and public-interest organizations will no longer
have the resources to pay for representation, legal advice, research (including surveys)
and advocacy on behalf of consumers and the public interest before the CRTC. In their
absence the record of CRTC proceedings would consist of evidence from broadcasters,
from industry or employee associations and (one assumes) from academic scholars. The
record would include less evidence from or argument on behalf of the public interest —
and filling such gaps in evidence would jeopardize the CRTC’s status as an impartial, quasi-
judicial decision-making tribunal whose decisions are based on the evidence before it.

89 The CRTC will return to the days when well-funded and very experienced commercial

interests generally faced individual, less experienced members of the public — the days
that originally led the Commission to approve and support the establishment of the BPF.

92

Jennifer Shkabatur, “Transparency With(out) Accountability: Open Government in the United States” Yale

Law & Policy Review, Vol 31 (2012), 79-140 at 86.

93

CRTC, CRTC Written Public Submission to the Legislative Review Panel, Cat. No.: BC92-102/2019E-PDF

(Ottawa, 2019) at 18.
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B. Clarifying Decision CRTC 2022-76 provides certainty without changing its
outcome

90 CRTC decisions should be clear so that all parties can understand their impact. The
Supreme Court of Canada has held that vague law is contrary to due process - nullem
crimen sine lege, nulla poena sine lege .>*

91 In this case, the CRTC’s decision regarding the BPF-FPR lacks certainty for two reasons.
First, Broadcasting Decision CRTC 2022-76 does not identify the three-year period in terms
of a beginning or ending year. Second, the decision requires that the benefit be divided
into three separate payments of $241,813: as the average annual costs granted by the
BPF-FPR from 2013 to 2021 amount to $516,000, one year’s payment by Rogers could
leave the BPF-FPR with a $274,000 gap, creating the potential risk of ongoing shortfalls
that in turn may again require the BPF-FPR to reduce the payments for costs it has
otherwise approved. (The Sirius payment of $119,332 that is due in 2024 would reduce
the gap in the first of the three years to $154,855.)

92 The CRTC has in the past noted that certainty matters to those operating in the
broadcasting system: it declined to review its current Tangible Benefits Policy, for
example, out of concern that this would not “be in keeping with the principles of
regulatory certainty and predictability” upon which Rogers and Shaw based their
transaction.®> Moreover, the CRTC in 2017 acknowledged that while it “generally requires
licensees to distribute tangible benefits equally over seven years” it would instead require
payments over a shorter period “to provide the BPF with the necessary flexibility to
effectively management its operations.”?® Dividing payments over a number of years
ultimately led one broadcaster to reduce one of these payments to the BPF-FPR when the
broadcaster encountered financial difficulties, creating uncertainty for the BPF-FPR and
costs applicants alike.

94 Reference Re ss. 193 and 195.1(1)(c) of the Criminal Code (Man.), 1990 CanLIl 105 (SCC), [1990] 1 S.C.R. 1123
per Lamer J. (as he then was). Referring to two U.S. Supreme Court judgements he wrote,

The principles expressed in these two citations are not new to our law. In fact they are based on the ancient

Latin maxim nullum crimen sine lege, nulla poena sine lege - that there can be no crime or punishment unless it

is in accordance with law that is certain, unambiguous and not retroactive. The rationale underlying this

principle is clear. It is essential in a free and democratic society that citizens are able, as far as is possible, to

foresee the consequences of their conduct in order that persons be given fair notice of what to avoid, and that

the discretion of those entrusted with law enforcement is limited by clear and explicit legislative standards . . .

95 CRTC, Subject : Part 1 application asking the CRTC to stabilize the funding of the Broadcasting Participation
Fund, (Ottawa, 6 August 2021).
%6 Sirius Canada and XM Canada — Transfer of shares, Broadcasting Decision CRTC 2017-114 (Ottawa, 26 April

2017), paragraph 83. In Tangible benefits proposal by Sirius XM Canada Inc., Decision CRTC 2018-91 (Ottawa, 16
March 2018) the CRTC approved
... Sirius XM Canada Inc.’s (Sirius XM) proposal to contribute S1 million to the Broadcast Participation Fund
(BPF), paid in two equal installments of $500,000 in years 1 and 2 as part of the tangible benefits approved
in Broadcasting Decision 2017-114 ....
and directed
...Sirius XM to contribute an additional 5$596,666 to the BPF, expended in equal amounts over the following
five consecutive broadcast years from years 3 to 7.
[Italics in original text]



https://crtc.gc.ca/eng/archive/2021/lb210806.htm
https://crtc.gc.ca/eng/archive/2021/lb210806.htm
https://crtc.gc.ca/eng/archive/2017/2017-114.htm
https://crtc.gc.ca/eng/archive/2018/2018-91.htm
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It is true that section 9(1)(c) of the Broadcasting Act prevents the CRTC from amending on
its own motion any condition of the licences acquired by Rogers unless five years have
passed since the licences were issued or renewed — but the Act does not limit the CRTC’s
ability to amend the conditions of approval set out in Broadcasting Decision CRTC 2022-
76.

Moreover, the Act does not prevent broadcasters themselves from applying to amend the
terms and conditions under which they operate; in the past, the CRTC has even invited
broadcasters to apply to renew their licences earlier than planned so as to address
programming concerns:®’ the licences for Shaw’s on-demand television programming
services which were renewed over three years ago currently expire in August 2024.%8

As the CRTC has not yet published Rogers’ revised benefits proposal, one reasonable
approach might be for Rogers, as a gesture of goodwill towards the public and consumers
interest, to itself propose to amend the 2022-76 conditions of approval by asking the
Commission to permit it to remit the $725,439 now directed to the BPF-FPR in one year
rather than three, and to make this payment on or before 1 September 2023.

7

As an alternative, Broadcasting Decision CRTC requires Rogers to file by 3 May 2023
several applications to amend the conditions of licence of the television programming
undertakings operated by Rogers and Rogers’ broadcasting distribution undertakings (see
Appendix 3). In considering these applications —and the precarity of the BPF-FPR that can
be addressed by full payment of the tangible benefit that the CRTC already directed be
made to the BPF-FPR in Decision CRTC 2022-76 —the CRTC in approving the applications
could include a requirement that Rogers remit the full tangible benefit to the BPF-FPR on
or before 1 September 2023.

Outcome sought: amend BPF-FPR condition of approval in Broadcasting
Decision CRTC 2022-76
The CRTC’s current tangible benefits policy emphasizes that it “may choose to exercise its

discretion and depart from this policy where called for to meet the public interest and
based on the record before it at the time”.

97

Rogers Media Inc. — Group-based licence renewals, Broadcasting Decision CRTC 2014-399 (Ottawa, 31 July

2014) at paragraph 111:

98

In Broadcasting Decision 2013-657, the Commission addressed a complaint against Rogers Broadcasting Limited
(RBL), licensee of the OMNI stations, by the Communications, Energy and Paperworkers Union of Canada. The
complainant had alleged that RBL was in non-compliance with a number of its conditions of licence and with
the Ethnic Broadcasting Policy as a result of programming changes that occurred on the OMNI stations as of 30
May 2013. In that decision, the Commission expressed concern over the extent of the programming changes,
the impact of the changes on the communities served by the stations, and the lack of information provided by
RBL in regard to the level of consultation that may have taken place with the community advisory councils for
its various stations about the upcoming programming cuts. Although the Commission found RBL to be in
compliance with its conditions of licence, it requested that it submit licence renewal applications for the
OMNI stations early in order to allow a review of the stations’ programming issues.

Shaw Pay-Per-View (terrestrial) — Licence renewal, Broadcasting Decision CRTC 2019-278 (Ottawa, 5 August

2019); Shaw Pay-Per-View (direct-to-home) — Licence renewal, Broadcasting Decision CRTC 2019-279 (Ottawa, 5
August 2019).



https://crtc.gc.ca/eng/archive/2022/2022-76.htm
https://crtc.gc.ca/eng/archive/2022/2022-76.htm
https://crtc.gc.ca/eng/archive/2014/2014-399.htm
file:///C:/Users/Owner/Documents/Documents/1%20CRTC%20proceedings/2023/Rogers%20-%20BPF%20benefits/Part%201%20application%20-%20draft/Shaw%20Pay-Per-View%20(terrestrial)%20–%20Licence%20renewal
https://crtc.gc.ca/eng/archive/2019/2019-279.htm
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98 In this application, CAC-Manitoba, CCC, FRPC, OC, PIAC and UdC respectfully ask the
Commission to exercise its discretion to meet the public interest®® by providing the BPF-
FPR and the civil-society organizations whose CRTC-broadcasting costs it reimburses with
unequivocal certainty regarding the fund’s continued operations in 2023 and 2024, by
facilitating Rogers’ remission of the full tangible benefit now set out in Broadcasting
Decision CRTC 2022-76 to the BPF-FPR on or before 1 September 2023.

% Simplified approach to tangible benefits and determining the value of the transaction, Broadcasting
Regulatory Policy CRTC 2014-459 (Ottawa, 5 September 2014), at paragraph 10.
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Appendix 3 Reporting requirements imposed on Rogers by Broadcasting Decision CRTC 2022-

76

When the CRTC issued Broadcasting Decision CRTC 2022-76 on 24 March 2022 it imposed
several requirements on Rogers:

1.

“file a revised tangible benefits proposal so that the funds allocated to the CMF are
specifically directed to programs and initiatives benefitting equity seeking groups”
(paragraph 62)

“file by no later than 25 April 2022 its signed agreement with the CMF attesting that the
tangible benefits to be directed to the CMF pursuant to this transaction will be allocated to
the CMF’s pilot program for racialized communities and its Northern Incentive Program”
(paragraph 63)

“file, by no later than 30 days following the close of the transaction, an application to
amend the conditions of licence of all the television programming undertakings currently
operated by a Rogers-related entity to include a requirement that Rogers must file a report
by 30 November of each year detailing all of the contributions that it has made to each of
the discretionary initiatives that it currently sponsors, specifically indicating how the
allocations are incremental in nature.”

“to file by no later than 25 April 2022, an application to amend the conditions of licence for
all of the television programming undertakings currently operated by a Rogers-related
entity to require it to report annually on its tangible benefits expenditures stemming from
this transaction” (paragraph 69)

“to file by no later than 25 April 2022 [in other words, one month after closing], a revised
tangible benefits package in the amount of $27,233,885 and reflecting the Commission’s
determinations as set out in the table below. The Commission considers that a revised
proposal for tangible benefits, both tangible and intangible, that aligns with the
determinations set out above would yield benefits that are commensurate with the size and
nature of the transaction” (paragraph 70)

“to file, by no later than 30 days following the close of the transaction, an application to
amend the licence of the SRDU Shaw Broadcast Services” (paragraph 83)

“to file, by no later than 30 days following the close of the transaction, an application to
amend the licence of its broadcasting distribution undertakings to require that [Corus will
not be duly advantaged in its dealings with Rogers going forward, and vice versa; Rogers
and Corus will not act as a single entity when it works in their favour; and Rogers not
deprive, directly or indirectly, other BDUs or industry participants of Corus’s content]
(paragraph 98)

“to file, by no later than 30 days following the close of the transaction, an application to
amend the licence of its broadcasting distribution undertakings” with respect to its
interactions with Corus (paragraph 108)

“to file, by no later than 30 days following the close of the transaction, an application to
amend the licences of its Citytv stations to add a requirement that the 48 prime time local
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10.

11.

12.

13.

14.

news specials be original programming and incremental to Citytv’s current exhibition and
expenditure requirements for locally reflective news” (paragraph 114)

“to file by no later than 30 days following the close of the transaction an application to
amend the licences of the BDUs Rogers would own following the transaction to include a
requirement to distribute a minimum of 45 Canadian independent English- and French-
language programming services, excluding Corus services, on each of its terrestrial BDUs
and DTH BDUs” (paragraph 129)

“to file, by no later than 30 days following the close of the transaction, an application to
amend the licence of its BDUs to specify that [in any dispute with an independent
programming service, the standstill rule will be extended to all of the services belonging to
that ownership group; and if an affiliation agreement is not concluded within 90 days of the
initiation of a negotiation with an independent programming service or services, the matter
will be automatically referred to the Commission for dispute resolution] (paragraph 139)
“to file an application to amend its BDU licences to reflect its intention to provide STB data
free of charge for use on the CYNCH platform, with parameters that ensure that it is
provided in a timely manner” (paragraph 147)

“to file, by no later than 30 days following the close of the transaction, an application to
amend the licence of its BDUs to codify its intention to provide assistance to independent
services in the development of online digital distribution applications or FAST channels”
(paragraph 153)

“to file all of its affiliation agreements with the Commission so that the Commission may
monitor the situation and to ensure that negotiations and the resulting agreements respect
the Wholesale Code” (paragraph 161)
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Appendix 4 Events related to BPF-FPR

1977

1989

2002

2007

One of the first uses of the ‘benefits’ test in ownership transactions was in Decision CRTC
77-456 (Ottawa, 28 July 1977), when the CRTC denied the transfer of effective control of
Premier Cablevision Limited and Western Broadcasting Company Limited. It wrote that,

The Commission considers that in cases of transfers of ownership and control,
particularly one of such significance, the onus is on the applicants to demonstrate
that approval of the transfers would be in the interest of the public, the communities
served by the licensees, including listeners, viewers and cable television subscribers,
and the Canadian broadcasting system. In transactions of this magnitude, there
must be significant and unequivocal benefits demonstrated to advance the public
interest. The current Broadcasting Act, like that of 1968, requires that the Canadian
broadcasting system provide opportunity for the public to be exposed to the
expression of differing views and a wide range of programming that reflects
Canadian attitudes and opinions, ideas, values and artistic creativity. The
Commission has therefore consistently weighed proposed benefits against the
potential for concentration of ownership and concerns regarding any reduction in
the diversity of expression available in a market.

[bold font added]

ELEMENTS ASSESSED BY THE COMMISSION IN CONSIDERING APPLICATIONS FOR THE
TRANSFER OF OWNERSHIP OR CONTROL OF BROADCASTING UNDERTAKINGS, Public Notice
CRTC 1989-109 (Ottawa, 28 September 1989):

In addition to demonstrating that it has sufficient resources, an applicant is expected
to propose a specific package of significant and unequivocal benefits that will yield
measurable improvements to the communities served by the broadcasting
undertaking and to the Canadian broadcasting system. The Commission must be
satisfied that the proposed benefits package is commensurate with the size and
nature of the transaction and takes into account the responsibilities to be assumed,
the characteristics and viability of the broadcasting undertakings in question and the
scale of programming, management, financial and technical resources available to
the prospective purchaser.

New procedure for Telecom costs awards, Telecom Public Notice CRTC 2002-5, (Ottawa,

7 November 2002)

CRTC announces it will generally proceed to fix the costs to be paid as part of the costs
award process, thereby dispensing with the follow-up taxation process. While in most
instances the Commission fixes costs, it retains the discretion to proceed with the taxation
process in exceptional circumstances.

Guidelines for the Taxation of Costs, attachment to Telecom Regulatory Policy CRTC 2010-
963 (Ottawa, 23 December 2010) CRTC (Revised as of 24 April 2007)

Introduction
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1. These Guidelines, which have been adopted by the Commission's Legal

Directorate, are to be employed by taxation officers appointed by the Commission
to tax costs awarded to persons pursuant to sections 56 of the Telecommunications
Act and 44 of the CRTC Telecommunications Rules of Procedure (the Rules). The
Guidelines do not detract from or limit the taxation officers' general discretion. They
shall apply to taxation of costs made in respect of costs awarded by the Commission
on or after 15 May 1998. [Mod. May 1998]

Fees
General

8. Consistent with past practice, costs generally will not be awarded for time spent
by the applicant's support staff, administrative staff, officers and directors, acting as
such, in connection with its participation in the proceeding.

9. Fees as billed to the applicant for the services provided by claimants will
normally be allowed, provided they are based on (a) the current allowable daily or
hourly rates which are set out in Appendix A; and, (b) time which is not excessive
under the circumstances.

10. |If the applicant is claiming costs which are to be calculated on an hourly basis,
all persons for whom work is being so claimed must, in general, keep hourly records
which may be requested by the taxation officer. Hourly records must contain at least
the following information: the date on which the work was done, the amount of time
spent on the work and a brief description of that work. In the event that the taxation
officer requests such records and they are not available, the applicant's claim in
respect of that work will generally be disallowed in its entirety. [Mod. May 1998]

Revised Appendix A to Guidelines for the Taxation of Costs
[Mod. 24 April 2007]

Legal Fees (Outside Counsel) — Hourly rates

Service Provider Completed Years of Practice Hourly Rate
Legal Assistant - S35
Articling Student - $70
Legal Counsel 0-2 $135
Legal Counsel 3-5 $165
Legal Counsel 6-10 $206
Legal Counsel 11-19 $250
Legal Counsel 20 or more (with at least 10 years of relevant experience) $290

Expert Witnesses

Service provided Rate
Attendance at an oral hearing in order to testify $1650/day
Other Services $225/hour

Consultant and Analyst Fees — Hourly rates
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Service Provider Completed Years of Practice Hourly Rate
Analyst/Consultant 0-4 $110
Intermediate Analyst/Consultant 5-8 S165
Senior Analyst/Consultant 9 or more $225

In-house Fees — Daily rates

Service Provider Completed Years of Practice Daily Rate
Legal Counsel 0-8 years $600
Legal Counsel over 8 years S800
Articling Student - $235
Legal Assistant - $175
Analyst/Consultant - $470

Disbursements:

Travel by automobile: $0.35 per km

Meals:

Per diem rate applies where meals are taken in connection with a hearing or meetings
which take place at a distance of more than 50 kilometres from regular place of work:
$48.00 per day

Meal allowance where meals taken in connection with a hearing or meetings which take
place at a distance of 50 kilometres or less:

Breakfast: $10
Lunch: S12
Dinner: $26
In-house photocopies: $0.15 per copy

Date modified: 2007-04-24
2009 Call for comments — Review of CRTC costs award practices and procedures, Telecom Notice
of Consultation CRTC 2009-716 (Ottawa, 23 November 2009)

Background

6. The Commission considers that individuals and groups that represent consumer
interests often provide a valuable contribution to Commission decisions through
their participation in telecommunications proceedings. The Commission also
recognizes that, unlike telecommunications service providers, these individuals and
groups often require financial assistance in order to effectively participate in such
proceedings. Consequently, the Commission awards costs to facilitate the informed
participation of these individuals and groups in its telecommunications proceedings.

13. Any changes to the Commission's current costs award practices and procedures
will be announced in a regulatory policy. Any substantive changes to the wording of
the Proposed Rules necessary to implement these changes will be published for
public comment pursuant to section 69 of the Act.

2010 Revision of CRTC costs award practices and procedures, Telecom Regulatory Policy CRTC
2010-963 (Ottawa, 23 December 2010)
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I. Should the Commission modify its eligibility criteria for costs awards?

7. The Commission’s criteria for determining who is eligible for an award of costs are
set out in paragraph 44(1)(a) of the Telecommunications Rules and paragraph 68(a)
of the Rules of Procedure.[4] Parties raised concerns in two areas: first, who should
be eligible for costs awards and, second, when eligibility determinations should be
made.

8. The Applicants sought to tighten the eligibility criteria, submitting that only costs
applicants who could demonstrate “significant financial hardship” should be eligible
for costs awards. They submitted that costs applicants should be required to (a)
declare their sources of funding; and (b) attest to the fact that without a costs award,
their participation in the proceeding would cause them to suffer significant financial
hardship. The consumer advocacy groups generally submitted that the latter
requirement would place an undue burden on their limited resources, thereby
limiting the effective representation of public interest. PIAC submitted that the
current eligibility criteria are appropriate and should not be altered.

12. The Commission considers that costs awards are intended to encourage the
participation of individuals and groups who represent subscriber interests, rather
than private interests. The Commission has consistently denied applications for costs
awards from non-profit industry organizations on this basis and notes that these
organizations have sufficient incentives to participate in proceedings.[5] Therefore,
the Commission does not consider it appropriate to expand its eligibility criteria to
include non-profit industry organizations.

22. The Commission notes that since they were adopted, the Guidelines have
provided direction regarding the factors that the Commission may consider in
determining whether the time a claimant spends preparing for and participating in
a proceeding is excessive under the circumstances. The Commission also notes that
past costs orders also provide guidance on the Commission’s claim review criteria.
However, the Commission considers that providing additional guidance on the
criteria it will use to assess costs claims would increase clarity and predictability for
all parties. In light of this, the Commission has updated the Guidelines to include a
list of additional factors it may consider when assessing costs claims.

23. Specifically, in evaluating whether or not the time expended by a claimant is
excessive, the Commission may consider (a) the extent of the applicant’s
participation, the degree of complexity of the issues to which that participation
related, and the amount of documentation involved in the proceeding; (b) the
degree of responsibility assumed by the claimant; (c) the duplication of substantive
submissions among claimants; (d) the experience and expertise of the claimant; and
(e) the time claimed and awarded in the proceeding or in other similar proceedings.
This list is not exhaustive or binding and the Commission will consider all factors
relevant to a specific proceeding.


https://crtc.gc.ca/eng/archive/2010/2010-963.htm#a5
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24. In evaluating whether a costs applicant has contributed to a better
understanding of the issues, the Commission may consider (a) whether the applicant
filed evidence; (b) whether the contribution was focused and structured; and (c)
whether the contribution offered a distinct point of view. This list is not exhaustive
or binding and the Commission will consider all factors relevant to a specific
proceeding.

25. The Commission recognizes that compliance with procedural requirements is
important for ensuring administrative fairness for all parties. However, the
Commission considers that the Applicants’ proposal to deny costs outright in
instances of procedural non-compliance is inflexible. When assessing costs claims,
the Commission considers whether costs applicants have participated in a
responsible way and it has the discretion to reduce or deny costs, as appropriate.
The Commission therefore considers that its current approach of addressing
procedural non-compliance remains appropriate.

26. The Commission considers that automatically denying costs when a costs
applicant’s application under Part VII of the Telecommunications Rules or Part 1 of
the Rules of Procedure has not been successful could have a chilling effect on those
who wish to raise issues of public interest. The Commission finds that its current
approach of assessing each costs application on its merits remains appropriate.

27. The Commission recognizes that when a costs applicant has coordinated its
submissions in a proceeding with a commercial entity or industry group, a costs
respondent could end up funding the participation of a competitor who has made
submissions jointly with the costs applicant. Therefore, the Commission has
amended the Guidelines to require costs applicants to declare whether they have
coordinated their submissions in a proceeding with a commercial entity or industry
group. If coordination with such groups has occurred, the Commission will generally
reduce allowable costs accordingly.

V. Is a review of the rates set out in the Guidelines necessary at this time?

33. Parties generally agreed that a review of the rates listed in the Guidelines is not
necessary at this time because the rates were reviewed in 2007.
However, PIAC, CIPPIC, and I’'Union des consommateurs argued that the rates for
subject matter experts are too low to attract the experts who can best inform the
Commission. The Applicants counter-argued that the rates are comparable to those
used by other administrative tribunals.

34.The Applicants also raised two issues related to the rates claimed for legal
expenses. First, they submitted that the Commission should provide clear guidance
on the criteria it uses to categorize lawyers as in-house or outside counsel. Second,
they submitted that the Commission should cap the allowable rate for certain tasks
in order to discourage the allocation of these tasks to senior counsel when they could
reasonably be completed by counsel with less experience. PIAC submitted that there
was no need to review the first issue and objected to the second one, submitting
that it might lessen the quality of representation available to costs applicants.

Commission’s analysis and determinations
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35. The Commission has found no compelling evidence on the record indicating that
the rates listed in the Guidelines are out of step with market rates. The Commission
notes that the Guidelines allow it to exercise discretion when a rate exceeds the
maximum value listed and the costs applicant can justify that rate. The Commission
considers that a piecemeal review of the rates would not be efficient. Therefore,
the Commission determines that a full-scale review of the rates should be done at a
later date, as necessary. Further, the Commission formally establishes the rates set
out in the Guidelines as a Scale of Costs, pursuant to its authority to do so under
subsection 56(2) of the Act.

Guidelines for the Assessment of Costs, Revised as of 23 December 2010
I. Introduction

1. These Guidelines, originally adopted by the Commission’s Legal Directorate, have
now been adopted by the Commission and will continue to be employed in the
assessment of costs applications pursuant to section 56 of the Telecommunications
Act (the Act), sections 44-45 of the CRTC Telecommunications Rules of
Procedure (the Telecommunications Rules) and sections 60-71 of the Canadian
Radio-television and Telecommunications Commission Rules of Practice and
Procedure (the Rules of Procedure). The Guidelines do not detract from or limit the
general discretion of the Commission or a taxation officer appointed thereby. These
Guidelines shall apply to all costs applications submitted to the Commission on or
after 23 December 2010.

2. In New procedure for Telecom costs awards, Telecom Public Notice CRTC 2002-5,
7 November 2002, the Commission announced that it would generally proceed to fix
the costs to be paid as part of the costs award process, thereby dispensing with the
follow-up taxation process. While in most instances the Commission fixes costs, it
retains the discretion to proceed with the taxation process in exceptional
circumstances. As such, any reference to a costs assessment process in this
document applies equally in respect of a process in which the Commission fixes or
taxes costs.

Contribution to a Better Understanding

6. In evaluating whether an applicant has contributed to a better understanding of
the issues, the considerations that the Commission will generally take into
account include:

a. whether the applicant filed evidence;
b. whether the contribution was focused and structured; and
c. whether the contribution offered a distinct point of view.

7. The above list of considerations is not exhaustive and the factors considered are
entirely within the discretion of the Commission, depending on the circumstances of
each case.
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Appendix A: Scale of Costs
Legal Fees (Outside Counsel) — Hourly Rates

Service Provider Completed Years of Practice :::e rly
Legal Assistant - 358
Articling Student - 708
Legal Counsel 0-2 135S
Legal Counsel 35 165 S
Legal Counsel 6-10 206 S
Legal Counsel 11-19 250 S
Legal Counsel 20 or more (with at least 10 years of relevant experience) 290 S

Expert Witnesses

Service Provided Rate

Attendance at an Oral Hearing in Order to Testify $1,650/day

Other Services $225/hour

Consultant and Analyst Fees — Hourly Rates

Service Provider Completed Years of Practice Hourly Rate

Analyst/Consultant 0-4 $110

Intermediate Analyst/Consultant 5-8 S165

Senior Analyst/Consultant 9 or more $225

In-house Fees — Daily Rates

Completed Years of

Service Provider Daily Rate

Practice
Legal Counsel 0-8 years $600
Legal Counsel over 8 years S800
Articling Student - $235
Legal Assistant - S175
Analyst/Consultant - $470

VI. Disbursements

Private residence accommodation: Claims for accommodation in a private residence

will be allowed at a fixed rate of $20 per day.

Travel by automobile: $0.35 per kilometre

Meals:

e Per diem rate applies where meals are taken in connection with a hearing or
meetings which take place at a distance of more than 50 kilometres from regular
place of work:
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o $48.00 per day
e Meal allowance where meals are taken in connection with a hearing or meetings
which take place at a distance of 50 kilometres or less:
o Breakfast: $10

o Lunch: $12
o Dinner: $26
e In-house photocopies: $0.15 per copy
2011 Change in effective control of CTVglobemedia Inc.’s licensed broadcasting subsidiaries,

Broadcasting Decision CRTC 2011-163 (Ottawa, 7 March 2011) directs $3 million to the
BPF-FPR, “expended over a seven-year period” (para. 49, App. 1)

41. At the hearing, BCE repeatedly stated that the future of the A-Channel stations
was uncertain and that these stations needed assistance to maintain their current
programming levels. Consequently, in its tangible benefits package of 7 February
2011, BCE proposed to dedicate $35 million to the A-Channel stations, including $30
million for local programming and $5 million for upgrading the master controls for
the stations. BCE’s proposal included a promise to keep the A-Channels open for
three years, regardless of their financial performance. These benefits would sustain
rather than increase the current level of local programming provided by the
individual A-Channel stations. BCE submitted that the A-Channels currently provide
programming beyond their regulatory obligations and stated that without benefits
funding the continued operation of the A-Channels was in doubt.

46. In Broadcasting Public Notice 2006-74, the Commission stated that the cost of
the transition to HD is a cost of doing business for both distributors and
programmers. Consequently, the Commission determines that the proposed
investment in master control units for the A-Channels does not qualify as a tangible
benefit. The Commission requires BCE to redirect $2 million of the money so
allocated to independently produced PNI under the terms specified above and the
remaining $3 million to a new Canadian Broadcasting Participation Fund (CBPF), as
proposed by the Public Interest Advocacy Centre (PIAC) in its intervention and
discussed in the following section.

The Canadian Broadcasting Participation Fund (CBPF)

47. PIAC submitted a proposal for an independent fund to represent non-
commercial consumer interests before the Commission in its broadcasting
proceedings.

Commission’s analysis and determinations

48. The Commission considers that PIAC's submission presents an appropriate
starting point for the development of the CBPF’s mandate, as well as insights relating
to its governance and operation. PIAC stated that the goal of this new fund would
be to represent non-commercial user interests before the Commission in its
broadcasting proceedings. The Commission further considers that the CBPF should
facilitate the participation of public interest and consumer groups across Canada in
both official languages. The fund should be used to assist in the representation,
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research and advocacy of these interests. The Commission therefore directs BCE to
file a proposal for the CBPF within 60 days of the date of this decision. BCE should
include in its proposal detailed information on the mandate of the fund, its funding
and its governance structures, as well as a clear reporting mechanism. Other parties
to the present proceeding will be given the opportunity to comment on the proposal
in a follow-up process to be established. Further details regarding the establishment
of this fund are set out in Appendix 2.

Conclusion

49. Based on the revisions set out above, the Commission directs BCE to adhere to
the tangible benefits package set out in Appendix 1. At the hearing, BCE confirmed
that the tangible benefits would be expended over a seven-year period and provided
a payment schedule as part of its final comments. Because this decision modifies
BCE’s proposal in several respects, the Commission further directs BCE to file a
revised payment schedule within 30 days of the date of this decision.

50. In addition, the Commission requires BCE to adhere to its payment schedule,
once filed, and to submit annual reports to the Commission by 30 November of each
year detailing its progress in fulfilling its tangible benefits.

2012 Broadcasting Participation Fund, Broadcasting Regulatory Policy CRTC 2012-181 (Ottawa,
26 March 2012)

Mandate
6. The BPF would:

provide costs support to public interest groups and consumer groups representing
non-commercial user interests and the public interest before the CRTC in
broadcasting matters under the Broadcasting Act;

support research, analysis and advocacy in both official languages directly related to
ongoing CRTC broadcasting proceedings under the Broadcasting Act;

retain an independent costing officer who shall be responsible for the day-to-day
operations of the BPF subject to the overriding authority of the Board; and

do all things which are in furtherance of the foregoing.

Commission’s analysis and decisions

17. In Broadcasting Decision 2011-163, the Commission stated that the BPF should
represent non-commercial consumer interests before the Commission in its
broadcasting proceedings, facilitate the participation of public interest and
consumer groups across Canada in both official languages, and assist in the
representation, research and advocacy of these interests. After reviewing the
submissions, the Commission considers that the mandate for the BPF set out in
Broadcasting Decision 2011-163 remains appropriate, but that references to the
official languages should be reinforced.
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18. Accordingly, the Commission directs BCE and PIAC to revise the wording of
BPF’s mandate to ensure that the monies will be directed to support research,
analysis and advocacy in the official language of the applicant’s choice in
broadcasting proceedings under the Broadcasting Act and that the monies will not
be directed to other issues or concerns of the Commission or to groups that are not
making submissions to the Commission as part of a Commission broadcasting
proceeding. The Commission further directs BCE and PIAC to revise the wording of
the mandate to include a provision stating that the BPF will also provide efficient and
accessible service in English and French, and make the documents that potential
costs applicants use and consult available in both official languages. The revised
wording is set out in the appendix to this regulatory policy.

41. ... It is the Commission’s expectation that any costs incurred as of the date of
publication of this regulatory policy could be included in a costs application to the
BPF.

[bold font added]

Broadcasting Participation Fund — Amendments, Broadcasting Regulatory Policy CRTC
2012-181-1 (Ottawa, 7 August 2012)

Conclusion

11. The Commission directs BCE and PIAC to file signed and dated executed copies
of the requested documents as well as the agreements amended according to the
Commission’s directions set out in the appendix within 30 days of the date of this
regulatory policy. The Commission further directs BCE and PIAC to amend the other
documents, including the Articles of Incorporation, the Costs Officer Services
Agreement, and the Stakeholder Agreement to reflect all amendments to the By-law
and Articles of Incorporation set out in the appendix to Broadcasting Regulatory
Policy 2012-181. At that time, the Commission requires Bell and PIAC to file accurate
verified French versions of the above-mentioned documents. The Commission
further directs BCE and PIAC to begin immediately the process of setting up the BPF,
including the process of replacing the Provisional Board, so that the BPF becomes
operational to provide costs support to public interest groups and consumer groups
within 60 days of the date of this regulatory policy.

12. The Commission expects that any costs incurred as of 26 March 2012, the
publication date of Broadcasting Regulatory Policy 2012-181, could be included in a
costs application to the BPF.

The BPF-FPR “was incorporated without share capital under the Canada Not-for-profit
Corporations Act on September 6, 2012 to operate the Fund.” (BPF-FPR, 2017 Annual
Report, at page 5 of 9.

2013 BPF-FPR receives $3,000,000 from BCE Inc. (or its affiliates) (BPF-FPR, 2012 and 2013
Financial Statements, at 5 of 9, note 1)
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In April 2012 BPF-FPR begins accepting costs applications in broadcast proceedings
incurred on or after 26 March 2012 (BPF-FPR, 2012 and 2013 Financial Statements, at 8 of
9, note 4)

Call for comments on the Commission’s approach to tangible benefits and determining the
value of the transaction, Broadcasting Notice of Consultation CRTC 2013-558 (Ottawa, 21
October 2013)

Astral broadcasting undertakings — Change of effective control, Broadcasting Decision
CRTC 2013-310 (Ottawa, 27 June 2013) directs $2 million to the BPF-FPR (App. 3) —over a
“seven-year period” — Bell Media’s BCE-Astral Tangible Benefits Report 2013-2014

134. As a result, the Commission determines the value of the transaction to be
$4.154 billion ....

158. Astral and BCE proposed a tangible benefits package for television totalling
$124,600,000.[23] The Commission requires, however, that the amount of tangible
benefits must be in accordance with the revised value of the transaction.
Accordingly, the Commission has calculated the tangible benefits package to be
$175,400,000, as indicated in the table set out in paragraph 153 above. The
Commission directs BCE to file by no later than 29 July 2013 a revised tangible
benefits package with a value of $175,400,00 that reflects the Commission’s
determinations set out below. The revised amount of the tangible benefits package
should be allocated to English- and French-language initiatives in a proportion that
reflects the value of the assets to be acquired. In addition, the Commission directs
BCE to file an annual report on tangible benefits relating to television that result
from the present decision.

160. In the Commission’s view, the following proposed initiatives would primarily
benefit third parties, be incremental, and constitute an improvement to the
community and to the Canadian broadcasting system. Accordingly, it approves the
initiatives as well as the amount proposed for each. These initiatives and the
amounts proposed are as follows:

e the Harold Greenberg Fund ($23,800,000);

e Youth programming initiatives ($4,900,000);

e Les FrancoFolies de Montréal ($1,750,000);

e Media Training Programs ($2,690,000);

e Academy of Canadian Cinema and Television ($1,250,000);
e Canadian Women in Communications ($400,000);

e the Canadian Broadcasting Participation Fund ($2,000,000);
e the Canadian Broadcast Standards Council ($500,000);

e Telefilm Canada ($5,000,000).


https://crtc.gc.ca/eng/archive/2013/2013-558.htm
https://crtc.gc.ca/eng/archive/2013/2013-310.htm
https://crtc.gc.ca/eng/archive/2013/2013-310.htm
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2014 On 5 February 2014 BPF-FPR states its purposes (at page 1 of 6 of BPF-FPR, Annual Report
and Business Plan 2013-2014 (Ottawa, 5 February 2014):
The purposes of the corporation, as set out in the Articles of Incorporation, continue
to be to:

(a) Provide costs support to public interest groups and consumer groups
representing non-commercial user interests and the public interest before the
Canadian Radio-television and Telecommunications Commission (CRTC) in
broadcasting matters under the Broadcasting Act (Canada), recognizing that English
and French language broadcasting, while sharing common aspects, operate under
different conditions and may have different requirements;

(b) Support research, analysis and advocacy in the official language of the applicant’s
choice in CRTC broadcasting proceedings under the Broadcasting Act (Canada);

(c) Retain an independent costs officer who shall be responsible for the day-to-day
operations of the corporation subject to the overriding authority of the board of
directors of the corporation;

(d) Provide efficient and accessible service in English and French and make available
in both official languages the corporation’s documents necessary for potential costs
applicants, including policies, costs funding criteria and annual reports; and

(e) Do all things, which are in furtherance of the foregoing.

Simplified approach to tangible benefits and determining the value of the transaction,
Broadcasting Regulatory Policy CRTC 2014-459 (Ottawa, 5 September 2014)

Introduction

1. Since the Commission does not solicit competing applications for changes to the
ownership or effective control of broadcasting undertakings, the burden is on
the applicant to show that the application is the best possible proposal and that
approval is in the public interest, consistent with the overall objectives of
the Broadcasting Act. As one way of ensuring that the public interest is served,
the Commission expects applicants to propose financial contributions (known as
“tangible benefits”) that are proportionate to the size and nature of the
transaction and will yield measurable improvements to the communities served
by the broadcasting undertaking to be acquired, as well as the Canadian
broadcasting system as a whole. These overall requirements are referred to as
the “benefits test.”

8. The Commission notes that some interveners argued that the tangible benefits
policy should be considered in the broader context of the Let's Talk TV
processfoonoteZ dye to the many structural elements that will be examined in that
process. However, the Commission notes that the purpose of the present
proceeding is simply to clarify and streamline its administration of the benefits
policy and that making its determinations public will allow interveners to
comment on these determinations at the Let’s Talk TV hearing if they so choose.
Further, based on the record of the present proceeding, the Commission
considers that maintaining its practice of imposing tangible benefits to help
fulfill the public interest in transactions that are not subject to a competitive


https://crtc.gc.ca/eng/archive/2014/2014-459.htm
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bidding process remains appropriate. Accordingly, the Commission finds it
appropriate to issue its determinations in this proceeding.

9. Asithasin the past, the Commission may choose to exercise its discretion and
depart from this policy where called for to meet the public interest and based
on the record before it at the time. [bold font in original text]

Television — Criteria for discretionary initiatives

30. Based on the above, the Commission adopts the following revised list of
eligible discretionary initiatives as a guideline to applicants:

¢ independent production, which may include contributions to the CMF, any
CIPF or regional production initiatives;

e digital media content production;

e funds that benefit consumers, including the Broadcasting Accessibility Fund
and the Broadcasting Participation Fund;

e direct grants and contributions to schools that offer educational programs
focussing on broadcasting-related studies, including communications and
journalism, so long as these grants and contributions are unrelated to the
training of persons employed by either the purchaser or the undertaking to be
purchased;

e broadcasting industry-related training and conferences operated by third
parties so long as the contributions are not used to subsidize the attendance
of persons employed by the purchaser or the undertaking to be purchased;

e other broadcasting-related social benefits such as:

o third-party research on consumer trends and needs with regard to
media;

o initiatives that support the participation of the four identified
employment equity groups in the broadcasting industry (women,
visible minorities, persons with disabilities and Aboriginals), including,
for example, film festivals and contributions to organizations such as
Women in Communications and Technology and the Foundation for
Women in Film;

o media literacy organizations such as MediaSmarts; and

o archival initiatives such as contributions to the Canadian Broadcast
Museum Foundation or the Canadian Communications Foundation.

[bold font in original text]

32. The Commission recognizes that under this framework some benefits will flow
to various initiatives that may or may not provide public annual reports. Public
transparency may therefore be limited, and public scrutiny of these initiatives
could be warranted to ensure that contributions are truly incremental, non-self-
serving and spent in a manner that meets the expectations of the benefits policy.
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The Commission also sees merit in standardizing and simplifying reporting
requirements, as well as the concerns expressed by several interveners about
the transparency of benefits reporting.

2015 On 24 November BPF-FPR met “with CRTC officials to update the Commission on the BPF
progress”

BPF-FPR, Annual Report 2015, (Ottawa, 3 March 2016) at page 20.

2016 On 6 September 2016 BPF-FPR advises “the CRTC and BPF Stakeholders that, based on
current estimates, the BPF will run out of cash around December 31, 2017, subject to
receiving three annual payments of $285,714.29 commencing in the spring or summer of
2018.” BPF-FPR, Annual Report 2016 (Ottawa, 1 March 2017) at page 20.

2017 On 30 October 2017 BPF-FPR posts note on its website “alerting stakeholders that based
on current estimates, a significant risk exists that the Fund will not be in a financial
position to award costs in early 2018.” BPF-FPR, Annual Report 2017 (Ottawa, 1 March
2018), at 21.

Ibid., section 6.0 (“Risk Management”):

The CRTC is currently considering additional funding for the Fund in the current Part
1 Proceeding (application/reference number 2017-056-0) resulting from the
submission by Sirius XM Canada of its tangible benefits proposal following
Broadcasting Decision CRTC 2017-114. No further funding has been received by the
Fund since such initial funding and the outcome of the ongoing review by the
Commission of the Sirius tangible benefits proposal is uncertain at this point.

Based on the historical rate of disbursements from the Fund (anticipated five year
average of $621,000), and if no additional funding contributions are forthcoming,
the Board currently projects that the Fund could be materially depleted by early
2018, to the point that it is anticipated that funding of cost awards from the Fund
could cease in whole or in part prior, on or around such time, dependent upon the
number and scope of Commission broadcast proceedings as well as the participation
of groups seeking cost awards in those proceedings.

Notes to the Financial Statements,

3. Financial Instruments and Risk Management

Liquidity risk is the risk that the Fund cannot meet a demand for c ash or fu nd its
obligations as they become due. As of the release date of these financial statements
[1 March 2018], the working capital of the Fund is diminished to the point that it is
likely that costs awards may need to be suspended within the coming year unless
new sources of funding are approved by the CRTC or are obtained through other
sources. There are no committed new sources of funding known to the Fund at this
time. The Fund manages its financial obligations carefully and will not incur any
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liabilities, including the approval of costs awards, beyond the availability of its
working capital.

Sirius Canada and XM Canada — Transfer of shares, Broadcasting Decision CRTC 2017-
114 (Ottawa, 26 April 2017).

80. The applicant did not identify any initiatives to be funded by way of the
discretionary portion ($4.79 million). Consequently, in the absence of a tangible
benefits package submitted by the applicant, the Commission considers it
appropriate to provide the licensee with the option to allocate the discretionary
portion of the tangible benefits to the Broadcasting Participation Fund (BPF). The
BPF is an independent fund that helps public interest and consumer groups that
represent non-commercial user interests and the public interest to offset the costs
of participating in the Commission’s broadcasting proceedings.

81. In the Tangible Benefits Policy, the Commission recognized the important role
that the BPF plays in helping non-commercial user interests and the public interest
to offset the costs of participating in Commission proceedings, and included the BPF
within its list of eligible discretionary initiatives for tangible benefits on television.
However, the BPF does not limit funding solely to television proceedings and
participants to all broadcasting proceedings, including those related to radio, are
eligible to receive funding. In this respect, while the BPF was not explicitly included
as an eligible initiative within the radio framework, it does not diminish its relevance
or importance as a tool to promote the participation of Canadians in Commission
radio proceedings.

82. Directing the remaining $4.79 million of the tangible benefits package to the BPF
would ensure that the voices of Canadians continue to be reflected on the record of
broadcasting proceedings in the short and medium term.

83. The Commission generally requires licensees to distribute tangible benefits
equally over seven years to help mitigate the concentration of tangible benefits in
the final years. However, in this instance, the Commission considers that if the
contribution was to be paid out in two equal payments in the first two years, it would
provide the BPF with the necessary flexibility to effectively manage its operations.

84. Therefore, in the absence of a proposed benefits package, the Commission is
providing the applicant with the option to direct the 1% discretionary portion of the
tangible benefits package to the BPF, thereby removing the need for further process.
Alternatively, the applicant may submit its own proposal for the discretionary
portion of the tangible benefits for approval by the Commission. Should the
applicant opt to submit its own proposal, no amount of the tangible benefits can be
allocated to the licensee’s staff.

85. Accordingly, with respect to the discretionary initiatives, the Commission directs
the applicant, by 26 May 2017, to either:


https://crtc.gc.ca/eng/archive/2017/2017-114.htm
https://crtc.gc.ca/eng/archive/2017/2017-114.htm

FRPC
PIAC

Part 1 Application regarding the BPF
17 April 2023

Option consommateurs Page 20 (Appendix 4)

2018

2019

o provide written acceptance of the Commission’s proposed allocation of the
discretionary portion to the Broadcasting Participation Fund (paid in two
equal installments in year 1 and 2); or

o submit, for the Commission’s approval, a proposal for the discretionary
portion of the tangible benefits.

Conclusion

o The Commission directs, by 26 May 2017, that the applicant either:

= provide written acceptance of the Commission’s proposed allocation of
the discretionary portion to the Broadcasting Participation Fund (paid in
two equal installments, one in year 1 and one in year 2); or

= submit, for the Commission’s approval, a proposal for the discretionary
portion of the tangible benefits.

In Tangible benefits proposal by Sirius XM Canada Inc., Decision CRTC 2018-91 (Ottawa, 16

March 2018) the CRTC approved
... Sirius XM Canada Inc.’s (Sirius XM) proposal to contribute S1 million to the
Broadcast Participation Fund (BPF), paid in two equal installments of $500,000 in
years 1 and 2 as part of the tangible benefits approved in Broadcasting Decision
2017-114 ....

and directed
...Sirius XM to contribute an additional 5596,666 to the BPF, expended in equal
amounts over the following five consecutive broadcast years from years 3 to 7.
[ltalics in original text]

BPF-FPR 2017 Annual Report, p. 8, warns of fund depletion:

Based on the historical rate of disbursements from the Fund (anticipated five year average
of $621,000), and if no additional funding contributions are forthcoming, the Board
currently projects that the Fund could be materially depleted by early 2018, to the point
that it is anticipated that funding of cost awards from the Fund could cease in whole or in
part prior, on or around such time, dependent upon the number and scope of Commission
broadcast proceedings as well as the participation of groups seeking cost awards in those
proceedings.

Broadcasting Decision CRTC 2018-91 directs Sirius to allocate $1.597 million to BPF-FPR
(paragraph 38)

CRTC written public submission to the Legislative Review Panel (undated, but 2019), Cat.
No.: BC92-102/2019E-PDF.

17: The CRTC makes its decisions based on the evidence presented on the public
record of its proceedings. The communications companies that participate in CRTC
proceedings generally have substantial internal resources and can afford to retain
external consultants and lawyers, as well as to commission research to put forward
their views and evidence in a proceeding. Consumer groups and public interest


https://crtc.gc.ca/eng/archive/2018/2018-91.htm
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organizations are typically not-for-profit, volunteer-run organizations with limited
monetary resources to develop similarly sophisticated submissions.

18: The Broadcasting Act lacks a legislated mechanism to help support consumer
and publicinterest organizations’ participation in broadcasting proceedings. Instead,
in 2011, as part of an ownership transaction involving BCE Inc. and CTVglobemedia,
the CRTC required, as one of the conditions of approval, the establishment of an
independent broadcasting participation fund (BPF) to offset the costs of public
interest groups that participate in CRTC broadcasting proceedings.19 The initial
funding was $3 million, and as a result of two other merger and ownership
transactions, an additional $3 million has been added.20 The BPF is administered
independently from the CRTC....

19: Change in effective control of CTVglobemedia Inc.’s licensed broadcasting
subsidiaries, Broadcasting Decision CRTC 2011-163, 7 March 2011

20: An additional $2 million from the BCE-Astral acquisition in 2014 (Astral
broadcasting undertakings — Change of effective control, Appendix 3, Broadcasting
Decision CRTC 2013-310, 27 June 2013) and $1 million from the Sirius XM Canada
Inc. change in ownership structure in 2018 (Tangible benefits proposal by Sirius XM
Canada Inc., Broadcasting Decision CRTC 2018-91, 16 March 2018).

Broadcasting and Telecommunications Legislative Review Panel, What we heard
(June 2019)

p. 29
FUNDING FOR PUBLIC PARTICIPATION IN REGULATORY PROCEEDINGS

A number of parties submitted that current funding mechanisms for participation in
proceedings under communications statutes are insufficient, inconsistently applied
and overly cumbersome to access. Some parties proposed the creation of
permanent, stable funding to allow public interest groups to participate more
effectively in regulatory proceedings under all three statutes

2020 Broadcasting and Telecommunications Legislative Review Panel, Canada’s
Communications Future: Time to Act, Final Report (Ottawa, January 2020)

Overview, pp. 17-18

Greater participation by public interest groups is vital if Canadians are to have
confidence that the institutions are working in their best interest. We are
recommending improved funding for public interest participation and the creation
of a Public Interest Committee, funded by the CRTC and composed of not more than
25 individuals with a wide range of backgrounds, skills and experience. These
recommendations would ensure that the diverse range of public, civic, consumer
and small business interests — often unorganized or unrepresented in regulatory
proceedings — have their voices heard. We recognize that more resources would be
required to support a more proactive regulator, and expect those to be generated


https://ised-isde.canada.ca/site/broadcasting-telecommunications-legislative-review/sites/default/files/attachments/What_we_Heard_eng_final_07-17-19.pdf
https://ised-isde.canada.ca/site/broadcasting-telecommunications-legislative-review/sites/default/files/attachments/BTLR_Eng-V3.pdf
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through fees paid by all those to whom the Broadcasting Act and
Telecommunications Act apply.

[p. 21]

12. We recommend that to promote public interest group participation in regulatory
proceedings:

¢ the Broadcasting Act be amended to provide the CRTC with explicit authority to
award costs, similar to the authority granted under subsections 56(1) and 56(2) of
the Telecommunications Act;

¢ |SED establish a funding program to support participation in proceedings under the
Radiocommunication Act; and

e the provisions concerning cost awards in the Broadcasting Act and
Telecommunications Act be amended to include appeals that flow from decisions so
that public interest intervenors are not left behind on appeals.

13. We recommend that the Broadcasting Act and the Telecommunications Act be
amended to include public interest participation funding in the operational funding
requirements of the

[p. 22]

CRTC, and that this be included in the expenditure plans for Broadcasting Activity
and Telecommunications Activity costs recovered under the Broadcasting Licence
Fee Regulations and Telecommunications Fee Regulations, respectively. We further
recommend that ISED’s operational funding include amounts to be directed to public
interest participation.

14. We recommend that the CRTC convene a public consultation on establishing a
transparent process for funding public interest participation regarding
telecommunications or broadcasting based on the following elements:

* to ensure transparency, the CRTC would be required to report quarterly on the
status of cost claims and their disposition;

* to ensure timeliness, the funding process would be subject to a three-month
service standard with a six-month upper limit for the completion of cost awards. The
CRTC would be required to report annually on compliance with this standard; and

¢ to eliminate lengthy and adversarial processes, the new process would be
administered either by CRTC staff directly or delegated to an independent
organization modelled along the lines of the Broadcasting Participation Fund.

15. We recommend that the CRTC Act be amended to require the creation of a Public
Interest Committee funded by the CRTC and composed of not more than 25
individuals with a wide range of backgrounds, skills, and experience representing the
diversity of public, civic, consumer, and small business interests, and including
Indigenous Peoples. The CRTC should be encouraged to meet with representatives
of Indigenous Peoples and communities outside of the Committee structure. The
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Committee should also include, as an ex officio member, a representative of the
Accessibility Advisory Committee called for in Recommendation 88.

[p. 55]

Notwithstanding the mechanisms that are in place, public interest groups face
several challenges, including resource constraints that limit the effectiveness of their
participation and their contribution to the overall quality of the proceeding in
qguestion. There is a significant disparity in the resources available to these groups
relative to industry participants in CRTC proceedings. This affects the public interest
groups’ ability to undertake research, retain experts, and develop in-house
expertise. This situation is exacerbated by the uncertainty associated with cost
awards, whose claimants do not know how much of their claim will be approved
when their participation decisions must be made. The administration of
telecommunications cost awards and the BPF awards are not aligned in terms of
process, source of funds, timeliness, administrative burden, or legislative basis.
Neither process provides funding of cost awards outside the context of CRTC
proceedings, including GiC and court appeals of CRTC decisions. There are also
challenges related to the timeliness of payments. The cost award process in
telecommunications proceedings has become lengthy, resulting in increased delays
in the adjudication of cost claims and negatively impacting public interest
participation. More focus and attention must be brought to this issue, along with a
streamlined reimbursement process. Similar concerns do not appear to exist within
the process administered by the BPF regarding broadcasting proceedings. The
process to obtain funding is also adversarial and cumbersome. Current CRTC practice
is to conduct a process in which the industry participants in the proceeding can
challenge the claimant’s expenses, contributing to conflict and delay. The cost award
process should be administered by dedicated staff with expertise in this area in order
to ensure consistent claims determinations. 1.5.1 Stable, Predictable Funding As a
matter of principle, we believe there must be recognition of and support for the role
of public interest groups in communications regulatory proceedings as a critical
element in ensuring the credibility of and trust in the regulatory process. Such
support is particularly urgent at present: the administrative procedure involved in
cost awards in telecommunications proceedings is becoming unwieldy, and funding
for cost awards in broadcasting proceedings is dwindling. Further, the impact

[p. 56]

of the lack of cost awards under the Radiocommunication Act will increase as the
spectrum and device regulatory framework for future 5G, machine-to-machine
communication, and the Internet of Things is developed. It is essential to find a
means for ensuring stable, predictable, and long-term funding for public interest
groups. This funding should support participation in proceedings, development of
in-house expertise by public interest groups, and involvement in broader public
consultation processes. It should also create a uniform model for
telecommunications and broadcasting proceedings, with a parallel approach to
radiocommunication proceedings. A number of models have been proposed to
assure such funding. One model proposes a multi-year commitment by government
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rather than costs imposed on telecommunications service providers. We are
concerned that this may be unrealistic and could be subject to budgetary
uncertainty. Another approach explored in the United Kingdom is the creation of an
operationally independent “consumer advocate”. This approach is funded directly
by government, whose mandate could include conducting research, promoting the
consumer interest, advocating on behalf of consumers in key policy and regulatory
proceedings, and advising industry on achieving improved consumer outcomes.
While we propose a new Public Interest Committee in Recommendation 15 below,
which would help inform the CRTC in advance of formal proceedings, there are
concerns with an approach that establishes a single public interest advocate to
participate in the proceedings themselves. Funding a single entity to advocate on
behalf of consumers might narrow the diverse views that would be put forward
relative to funding for independent public interest groups that represent a variety of
perspectives. Moreover, such an advocate reliant on a single source of government
funding may be constrained in its operational independence. Public interest funding
that supports multi-stakeholder involvement in proceedings should be considered
an essential element of regulatory operations. To ensure a proper and consistent
statutory requirement for funding, cost award powers similar to those set out at
subsections 56(1) and 56(2) of the Telecommunications Act should be added to the
Broadcasting Act. Similarly, under the Radiocommunication Act, participation in
consultations held by ISED should be supported with departmental funding. To this
end, ISED should establish a program to assess and grant requests for funds from
public interest groups that participate in proceedings under that Act.

BPF-FPR, Annual Report 2020, (“Report from the Board of Directors”)

The issue of financing for the BPF and possible fund exhaustion was always on our
minds during the year (and continues to be so). To that end, we reached out to
claimants to understand and gather data on the anticipated draw on funds in 2020
and 2021. Based on this information, we oversaw the preparation of a financial
summary outlining current and prospective claims and operating costs to show fund
depletion. Meetings were held with officials of CRTC and the Department of
Canadian Heritage [on 8 January 2021]. A letter was sent to the Minister of Canadian
Heritage [on 29 January 2021] underlining that, by the end of 2022, the BPF would
be unable to fulfill its mandate which would likely result in its probable termination.
In light of Bill C- 10, an Act to amend the Broadcasting Act, we requested that bridge
financing be provided to sustain the operations of the BPF until the new public
consultation procedures proposed in the bill are put in place.

A similar submission was sent to lan Scott, Chair of the CRTC as well as Stephen
Guilbeault, Minister of Canadian Heritage [26 January 2021], and Philippe
Champagne, Minister of Innovation, Science and Economic Development [29
January 2021]. The submission was sent to all members of the Standing Committee
on Canadian Heritage [15 February 2021] with a request to the Committee Clerk to
appear before the Standing Committee in its study of Bill C- 10. In the context of the
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pre-budget consultations, a submission outlining the Fund’s financial situation and
requesting bridge financing was made to the Minister of Finance [15 February 2021].

Notes to the Financial Statements Year Ended December 31, 2020
1. Nature of Operations

The Fund has received finite funds as a result of CRTC Decisions that determined
that an applicant desiring to change the control, or effective control, of a
broadcasting undertakings, should provide financial contributions to this Fund. The
timing and amount of future funding Is not determinable by the Fund. The existing
funds are finite and, as a result, the Fund may lac, sufficient funds to approve and
pay costs awards in respect of costs awards applications received by the Fund.

2021 21 April 2021 — PIAC and FRPC file a Part 1 application asking the CRTC to stabilize
funding of the Broadcasting Participation Fund

On 12 July 2021 BPF-FPR wrote the CRTC to update it on the Fund’s financial situation
(BPF-FPR, Annual Report 2021, Appendix IV)

12 July 2021 BPF-FPR warned potential applicants for cost awards that “the Fund will be
materially depleted in 2022 unless significant additional funds are received”; BPF-FPR
Board reports that it had met with officials at the CRTC and Department of Canadian
Heritage regarding the potential depletion of the Fund — “Caution to Potential
Applications for Cost Awards”, Letter to Stakeholders (Ottawa, 12 July 2021)

OnJuly 22, 2021,

the Board of Directors for the Broadcasting Participation Fund approved the internal
restriction of $115,000. These restricted funds have been set aside to cover expenses
related to the ongoing costs of running the fund should the fund go into an extended
hiatus and will ensure that sufficient funds remain available to cover final expenses
in the event that the fund is ultimately unable to secure sufficient ongoing funding
and is required to be wound down. (Notes to the Financial Statements —Cont’d. Year
Ended December 31, 2021 (at 10), INTERNALLY RESTRICTED RESERVE FUND)

On 5 August BPF-FPR met with Deputy Director of Policy, Office of the Minister of
Canadian Heritage (Ibid.)

CRTC, Part 1 application asking the CRTC to stabilize the funding of the Broadcasting
Participation Fund, Broadcasting, Commission Letter addressed to John Lawford (Public
Interest Advocacy Centre) and Monica Auer (Forum for Research and Policy in
Communications (FRPC) (Ottawa, 6 August 2021)

Subject: Part 1 application asking the CRTC to stabilize the funding of the
Broadcasting Participation Fund
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This letter is in response to the above-noted application, dated 21 April 2021, in

2021 which the Public Interest Advocacy Centre (PIAC) and the Forum for Research and
Policy in Communications (FRPC) (collectively referred to as the applicants),
requested that the CRTC initiate public proceedings with the purpose of stabilizing
the funding for the Broadcasting Participation Fund (BPF) under subsections 5(1) and
5(3) of the Broadcasting Actand Part 1 and section 3 of the Canadian Radio-
television and Telecommunications Rules of Practice and Procedure.

The CRTC recognizes the important role played by Canadian public interest and
consumer organizations and the needs of these organizations for resources to
support their participation in CRTC broadcasting proceedings. However,
the Broadcasting Act, unlike the Telecommunications Act, does not allow the CRTC
to award costs in relation to a CRTC broadcasting proceeding. It was for that reason
that the CRTC approved the proposal for the establishment and operation of the BPF
in 2012fectote2 5nq amended the CRTC Tangible Benefits Policy in 2014 to, among
other things, explicitly identify the BPF and the BAF in its list of eligible discretionary
initiatives.

The CRTC is also aware that “supporting participation by persons, groups of persons
or organizations representing the public interest in proceedings before the
Commission” under the Broadcasting Act is currently a proposed amendment set
out in Bill C-10, An Act to amend the Broadcasting Act and to make related and
consequential amendments to other Acts (Bill C-10).

The CRTC will be examining Rogers Communications Inc.’s application to acquire all
of the issued and outstanding shares of Shaw Communications Inc. (Rogers/Shaw
transaction) in the context of a future proceeding. This application will be filed and
considered based on the CRTC's existing policies and regulatory requirements and
all interested stakeholders will be able to comment on the application and the
proposed tangible benefits package. However, the CRTC does not consider that a
review of the 2014 Tangible Benefits Policy, concurrent with the consideration of the
Rogers/Shaw transaction, would be in keeping with the principles of regulatory
certainty and predictability upon which the agreement between Shaw
Communications Inc. and Rogers Communications Inc. was negotiated and
concluded.

With respect to tangible benefits, the CRTC recognizes that the nature of funding
through tangible benefits already results in unstable and unpredictable ongoing
support for the BPF and that when licensees do not make their scheduled tangible
benefits payments that exacerbates the instability and unpredictability. In January
2021, CRTC staff were made aware by the BPF Cost Officer that there may be issues
related to Sirius XM Canada making its full tangible benefit payments to the BPF.
Though the CRTC acknowledges that some broadcasting undertakings may have
been and continue to be negatively impacted by the COVID-19 Pandemic, Sirius XM
Canada has been reminded of its existing and ongoing obligations with respect to
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the payment of tangible benefits and that a failure to remit required payments
2021 would be taken into account by the CRTC at licence renewal.

The CRTC expects all licensees to abide by their regulatory obligations and make
their required contributions consistent with those obligations. Sirius XM Canada has
assured CRTC staff that despite delays related to the COVID-19 Pandemic, full
payments of tangible benefit obligations have and are being made. The BPF has
further confirmed that the Sirius XM Canada tangible benefits payments are now up
to date.

In light of the above, the CRTC, by majority decision, is declining to launch the
proceedings requested by the applicants.

However, as previously mentioned, Bill C-10 proposes to provide the CRTC with the
explicit authority “to make regulations respecting expenditures to be made by
persons carrying on broadcasting undertakings for the purposes of supporting
participation by persons, groups of persons or organizations representing the public
interest in proceedings” before the CRTC under the Broadcasting Act.

If the Act is amended in this way or in another way that would provide a similar
authority, the CRTC would be able to develop new regulations that could represent
a more stable source of funding for an organization like the BPF, or another fund
that would support public interest participation. That being said, the Commission
recognizes the issue of support for Canadian public interest and consumer
organizations to participate in CRTC broadcasting proceedings is both broader and
more immediate than Bill C-10, which itself is currently only draft legislation that is
before Parliament. Accordingly, the Commission wishes to inform you that we have
directed staff to organize a virtual meeting in the coming months in order to engage
with Canadian public interest and consumer organizations.

This meeting will serve to enhance understanding of the challenges and barriers
facing these organizations when they intervene in Commission proceedings and
begin the process of identifying the most appropriate and effective model(s) of
funding to provide support for such organizations in the future.

The CRTC, by majority decision, considers this application closed and deems this
application to be returned.

On 18 August 2021 BPF-FPR met with Department of Canadian Heritage officials
regarding its situation (BPF-FPR, Annual Report 2021, Appendix 1V)

On 27 August 2021 BPF-FPR announces it will reduce costs awarded by 25%:

As of October 1, 2021, $0.75 on the dollar will be paid on claims received for work
performed after October 01, 2021. When and if significant funds are received, the
Fund will review reimbursement of the remaining $0.25.

BPF-FPR, NOTICE TO BPF STAKEHOLDERS AND CLAIMANTS REGARDING
BROADCASTING PARTICIPATION FUND DIMINISHMENT, Press Release (Ottawa, 27
August 2021)

On 7 September 2021 BPF-FPR wrote “to CRTC Chair re further depletion of BPF funds
and plans to pay claimants $0.75 on the dollar of each claim received.” (Ibid.)


http://bpf-fpr.ca/en/press/Fund%20Diminishment%20Announcement.pdf
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2021 CRTC, Invitation a une table ronde virtuelle | You are invited to a virtual roundtable!

(Ottawa, 6 December 2021)

We want to hear from you about your organization’s experience with the CRTC’s
processes, including any challenges or barriers you may have encountered. If you
have not participated in the past, we would like to know why.

If you would like to participate in a half-day roundtable via Zoom in early February
2022, we invite you to read more about the sessions and reply this by Friday,
December 10, 2021.

2022 Shaw Communications Inc. — Change of ownership and effective control,
Broadcasting Decision CRTC 2022-76 (Ottawa, 24 March 2022)

Value of the transaction

43. As set out in the Tangible Benefits Policy, the Commission requires the payment
of tangible benefits as part of a change in the effective control of licensed radio and
television programming undertakings. The value of the transaction determines the
amount of tangible benefits to be paid, taking into account the public interest and
the absence of a competitive licensing process.

44. The Tangible Benefits Policy also sets out that the Commission does not require
the payment of tangible benefits pursuant to a change in the effective control of a
licensed BDU. Therefore, the value associated with the purchase of only licensed
radio and television programming services is taken into account to determine the
value of the transaction for the purpose of imposing tangible benefits. To determine
the value of the transaction when the overall transaction involves assets that are not
subject to tangible benefits, the Tangible Benefits Policy provides a simplified
method based on the revenue of the elements of the transaction that are subject to
tangible benefits.

54. In light of the above, the Commission determines the value of the transaction
according to the simplified revenue method set out in the Tangible Benefits Policy.
Shaw’s total revenue in 2020 was $5.4 billion. The Commission determined that the
revenue of the elements subject to tangible benefits constituted 0.9807% of Shaw’s
total 2020 revenue, as set out in the table below. The Commission applied this
percentage to the purchase price to determine the elements’ respective portion of
the purchase price, which is the value of the transaction for the purposes of this
decision. Accordingly, the Commission determines that the value of the transaction
is $247,580,772.

Tangible benefits package

57. For transactions resulting in a change in the effective control of television
services, the amount of the tangible benefits is expected to represent at least 10%
of the value of the transaction as determined by the Commission. The Tangible


https://crtc.gc.ca/eng/archive/2022/2022-76.htm
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Benefits Policy states that the Commission may choose to exercise its discretion and
depart from this policy where called for to meet the public interest and according to
the record before it at the time.

61. While the Commission does not generally require the payment of tangible
benefits pursuant to the change in effective control of BDUs, approval of this
transaction would result in a significant consolidation of BDU assets that would have
a significant impact on the Canadian broadcasting industry. In addition, the
Commission notes that in acquiring these BDU assets, Rogers will be in a stronger
position to negotiate agreements for programming services as well as agreements
to distribute them. Accordingly, the Commission determines that Rogers shall pay
tangible benefits in the amount of $27,233,885, which represents 11% of the value
of the transaction. The Commission considers that a tangible benefits package that
amounts to $27,233,885 is more proportionate to the size and nature of the
transaction and will yield measurable improvements to the communities served by
the broadcasting undertakings to be acquired.

68. During the hearing, several interveners stressed the importance of maintaining
funding for the Broadcasting Participation Fund (BPF) and the BAF. The Commission
is of the view that ensuring some funding for the BPF and the BAF would enable the
public and consumer groups to continue to participate in Commission proceedings
and in the broadcasting system in a meaningful and fulsome way. Such participation
is critical, particularly in the context of the Canadian broadcasting system today and
its rapid evolution. Therefore, the Commission requires Rogers to propose a revised
tangible benefits package that allocates $725,439 each to the BPF and the BAF. In
addition, the Commission requires Rogers to make these payments over three
consecutive broadcast years instead of the usual seven given the funds’ current
circumstances and the significant role that they will be called on to play in the near
future.

70. ... the Commission requires Rogers, as a condition of approval, to file by no later
than 25 April 2022, a revised tangible benefits package in the amount of $27,233,885
and reflecting the Commission’s determinations as set out in the table below. The
Commission considers that a revised proposal for tangible benefits, both tangible
and intangible, that aligns with the determinations set out above would yield
benefits that are commensurate with the size and nature of the transaction.

80% - Production funds and the ILNF ($21,787,108)

Recipient Total amount of tangible Timing
benefits
CMF (60%) $13,072,265 Expended equally over 7
consecutive broadcast
years
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CIPFs: $4,357,421 Expended equally over 7

SRF (10%) consecutive broadcast
years

Rogers funds (10%)

ILNF (20%) $4,357,421 Lump sum upon the close
of the transaction

20% - Discretionary initiatives ($5,446,777)

Vancouver, Surrey and Edmonton

Recipient Total amount Timing
of tangible
benefits

University of British Columbia $1,100,000 Lump sum upon the

School of Journalism, Writing, and close of the transaction

Media Scholarship fund for BIPOC

students

Film festival grants: $900,000 Lump sum upon the

15 film festivals in the Prairie close of the transaction

provinces and British Columbia

Banff World Media Festival $800,000 Expended equally over
7 consecutive broadcast
years

NSI Winnipeg $800,000 Expended equally over
7 consecutive broadcast
years

BAF $725,439 Expended equally over
3 consecutive broadcast
years

BPF $725,439 Expended equally over
3 consecutive broadcast
years

Chinatown Storytelling Centre $230,000 Expended equally over
7 consecutive broadcast
years

Sarah Mclachlan School of Music $165,900 Expended equally over

7 consecutive broadcast
years

Appendix 2, “Conditions of approval, directions, expectations, encouragements and
reminders relating to the change in effective control of Shaw Communications Inc.

or its subsidiaries” undertakings approved in this decision”

“The Broadcasting Participation Fund ($725,439) in equal annual payments over

three consecutive broadcast years”

2023 Innovation, Science and Economic Development Canada, Statement from Minister
Champagne concerning competition in the telecommunication sector, (Ottawa, 31 March

2023)


https://www.canada.ca/en/innovation-science-economic-development/news/2023/03/statement-from-minister-champagne-concerning-competition-in-the-telecommunication-sector.html
https://www.canada.ca/en/innovation-science-economic-development/news/2023/03/statement-from-minister-champagne-concerning-competition-in-the-telecommunication-sector.html
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“Today, | am informing Canadians that | have secured on their behalf unprecedented
and legally binding commitments from Rogers and Videotron. And, after imposing
strict conditions, the spectrum licences of Freedom Mobile will be transferred to
Videotron. ....

“The establishment of an effective national fourth player who can compete and drive
down prices has been the goal of successive governments for decades. Today’s
announcement allows for the establishment of that fourth national player for the
first time in Canada’s history.

“If Canadians do not begin to see a clear and meaningful reduction in prices within
a reasonable amount of time as a result of this decision, | will have no choice but to
use further legislative and regulatory powers to drive down prices.

“Canadians rightfully expect and deserve more from their telecom sector. We will
continue to ensure the industry meets these standards, including improving
competition, reliability and affordability.”

5 April 2023 e-mail from BPF-FPR Costs Officer noting that BPF-FPR Board has decided to
extend its 25% reduction on costs awards
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Appendix 5 CRTC proceedings in which public participation was supported by BPF-FPR

BPF-FPR Proceeding description CRTC PROCEEDING
Let's Talk TV - BDU regulations 1. 2015-304
2013 CBC licence renewal 2. 2011-379
Application - Small Market Local Programming Fund 3. 2012-0755
Application for a national, multilingual multi-ethnic TV service 4. 2018-127
Application for change in ownership (BCE_Astral) 5. 2013-106
Application for change in ownership (BCE-Astral) 6. 2012-370
Application for ownership change 7. 2012-295
Applications for mandatory distribuition & renewal 8. 2013-19
Applications for radio in Toronto 9. 2012-126
BCE/Astral - tangible benefits 10. 2013-1120
Call for Comments on Future Programming Distribution Models 11. 2017-359
Call for radio station applications 12. 2015-399
Canadian programming expenditures policy 13. 2019-91
Category C national news discretionary services 14. 2013-394
CBC - licence renewal 15. 2019-379
CBC - local programming 16. 2013-1475
CCTS structure and mandate 17. 2015-239
Change in ownership (BCE & Corus services) 18. 2018-95
Change in ownership (BCE & V-Media) 19. 2019-358
Change in ownership (Shaw & Corus) 20. 2016-22
Changes in ownership (DHX & Disney channels) 21. 2014-162
Commercial radio policy review 22. 2020-374
CRTC RoPP 23. 2015-115
English-language closed captioning accuracy 24, 2015-325
25. 2019-9
Exemption order - BDUs < 20K subs 26. 2017-201
Large ownership groups 27. 2016-225
Let's Talk TV 28. 2014-190
Licence application 29. 2014-1167
Local and Community TV Policy Review 30. 2015-421
Measuring local requirements for conventional TV stations 31. 2013-529
Monitoring linear and on-demand community services 32. 2020-227
New annual digital media survey 33. 2019-90
New radio station applications 34. 2014-102
Provision of Paper Bills by Communications Service Providers 35. 2020-336
36. 2020-81
Radio station applications 37. 2016-465
Renewal of Services with Mandatory Distribution 38. 2017-365
Retail sales practices of large carriers 39. 2018-246
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BPF-FPR Proceeding description CRTC PROCEEDING
Review - Local Programming Improvement Fund 40. 2011-788
Rogers - amendment to French-language community TV 41. 2013-1334
Rogers renewal of OMNI 42. 2014-26
Standard requirements for television services 43, 2016-195
Tangible benefits policy 44, 2013-558
45, 2013-563
46. 2013-572
Terrestrial BDUs - renewals 47. 2016-197
48. 2017-160
TVA - licence amendments 49, 2017-1028
TVSP Code of Conduct 50. 2015-105
Other proceedings 51. 2012-114
52. 2012-507
53. 2012-516
54. 2013-1693
55. 2013-1746
56. 2013-800
57. 2014-0417
58. 2014-1056
59. 2014-1130
60. 2014-1178
61. 2014-541
62. 2014-79
63. 2014-85
64. 2015-0051
65. 2015-0217
66. 2015-0379
67. 2015-0414
68. 2015-0560
69. 2015-0576
70. 2015-0701
71. 2015-0726
72. 2015-085
73. 2015-111
74. 2015-1264
75. 2015-1264-0
76. 2015-134
77. 2015-136
78. 2015-141
79. 2015-191
80. 2015-87
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BPF-FPR Proceeding description CRTC PROCEEDING

81. 2015-97

82. 2016-0056

83. 2016-0063

84. 2016-0063-5

85. 2016-0064

86. 2016-0065-01

87. 2016-0067-7

88. 2016-0080-0

89. 2016-063

90. 2016-064

91. 2016-065

92. 2016-067

93. 2016-098

94, 2016-349

95. 2017-050

96. 2017-0560

97. 2017-0685

98. 2017-0909

99. 2017-0975

100. 2017-1

101. 2017-1065

102. 2017-520

103. 2019-0700

104. 2019-1019

105. 2019-1026

106. 2019-20

107. 2019-600

108. 2020-492

109. Bell Part 1

Various broadcasting applications 110. 2013-330
111. 2013-448
Videotron - 2% community channel contribution 112. 2013-1216

113. 2013-1216-5




