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1.

OVERVIEW

This application is brought jointly by a broad coalition of more than 25

directly affected stakeholders including unions, guilds and associations
representing Canadians that work in the film, television, and music industries,
independent production and media companies, broadcasters, distributors,
exhibitors, and Internet service providers (ISPs). The key points in the
application are:

@

Piracy is a large and growing problem that threatens the massive
employment, economic, and cultural contributions of Canada’s film,
television, and music industries.

To combat the piracy problem, the CRTC should create an independent
agency to identify websites and services that are blatantly,
overwhelmingly, or structurally engaged in piracy. Following due
process and subject to judicial oversight, ISPs would ultimately be
required fo disable access to the identified piracy sites and services.

The coalition supports net neutrality and the free flow of legal confent
on the Internef. The system we propose does not raise net neutrality
issues. ISPs remain neutral and simply implement decisions of the CRTC
that restrict the distribution of content that is uniawful. Net neutrality
does not prevent the legal and regulatory systems from taking steps to
constrain the dissemination of unlawful content online.’

This system would have extensive checks and balances, including
notice requirements; rights for the website, ISPs, and interested parties to
give evidence and participate in a hearing; review and oversight of all
decisions by the CRTC; and additional oversight by the courts through
potential appeals and judicial review in the Federal Court of Appeal.

More than 20 of Canada’s international peers have established
similar regimes, including the UK, Australia, France, Belgium, Portugal,
Spain, ltaly, lreland, Sweden, Norway, Finland, and Denmark. Some are
administered by courts and others by administrative agencies like the
CRTC.

! For example, the Open Internet Order in the United States was only in relation to “lawful” content: see
eg., 786 FR 59191 {"The rule protects only ifransmissions of lawful content”), See also Adticle 3,
paragraph 1 of Regulation {EU} 2015/2120 of the European Parliament and of the Council of 25
November 2015 laying down measures concerning open intermnet access and amending Directive
2002/22/EC on universal service and users' rights relating to electronic communications networks and
services and Regulation (EU) No 531/2012 on roaming on public mobile communications networks within

the Union.
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B. EXECUTIVE SUMMARY

2. Canada’s telecommunications system must respond to the economic and
social requirements of Canadian citizens and businesses, and must safeguard,
enrich, and strengthen our social and economic fabric? In some cases, that
requires telecommunications service providers to participate in the solution to a
problem they do not cause but which they are well placed to address.®

3. Internet piracy is a significant and growing threat to Canadian artists and
the broader Canadian creative sector, Canadian broadcasters and legal
distributors, and the Canadian economy. Last year there were at least 7.88 billion
visits made to piracy sites from Canada* and Canadian productions were pirated
globally hundreds of millions of times. This activity infringes the rights of
Canadians who create, produce, invest in, and disseminate creative works, and
makes it difficult if not impossible to buiid the successful business models that
will meet the evolving demands of Canadians, support Canadian content
production, and contribute to the Canadian economy.

4. In 2016, the Depariment of Canadian Heritage initiated a substantial
consultation process to assess the status of Canadian content creators in a
digital world. As that consultation heard:

There is a need to ensure that Canadian creators share in the financial
rewards resulting from increased dissemination of cultural content via
digital channels. Likewise there is a need fo foster increased re-
investments in order to promote the creation of Canadian digital cultural
content. Doing so will help ensure the longer term financial viability of
Canada’s cultural content creators who may otherwise have lo seek out
other career paths in order to support themselves®

5. Piracy undercuts all of these objectives — it robs Canadian creators of the
financial and other intangible benefits of the creation of cultural content and
guarantees that they do not share in the rewards from its increasing
dissemination. Investing in programming is already risky, and becomes
increasingly unviable if even the rare hit cannot be effectively monetized because
it is pirated online. As a resuli, piracy undermines the creation of cultural content
and threatens the viability of Canada’s cultural sector and therefore the
expression of uniquely Canadian perspectives and identities. It also puts at risk
the economic contribution of a film and television production sector that, in 2015-

? Telecommunications Act, sections 7{a) and 7(h).

3 For example, 811, emergency alerting, and VRS,

4+ MUSO Report, attached as Exhibit 1.

5 What we heard across Canada: Canadian Culture in a Digital World, Consultation Report February 21,
2017, "Key Themes" at page 8.
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2016, generated $8.5 billion for the Canadian economy and contributed over
140,000 jobs ¢

8. The harm to legitimate distributors such as licensed BDUs or over-the-top
("OTT") digital services is also significant and often felt first and most directly.
The experience of the relevant members of the coalition with their own customers
suggests that households that engage with piracy sites and services (such as the
use of illegal set-top-boxes) are many times more likely to cancel legal
distribution services or not sign up for them in the first place. This results in the
loss of potentially hundreds of millions of dollars in revenue for distributors that
would otherwise support investment in modern telecommunications infrastructure
in Canada, in the Canadian economy, and in the Canadian creative sector.”

7. This economic harm caused by piracy also results in millions of dollars in
lost tax revenues for the government.

8. Nor is piracy a benefit to consumers. Consumers may pay for a piracy
subscription or device only to be left without recourse when it does not work as
promised. More importantly, piracy sites expose consumers to privacy risks,
hacking, identify theft, and malware. That directly harms consumers and
undermines consumer confidence in the communications system and digital
marketplace. Piracy also increases costs for consumers that choose legal ways
of accessing content, and as a result end up subsidizing it for those who choose
to access content through piracy sites.

9. For these same reasons piracy also undermines innovation and the digital
economy. New business models in this economy depend on the integrity of
digital markets, including the ability to rely on copyright to determine the sites and
services on which creative content is made available. Piracy makes those
business models exceedingly difficult; successful innovation in the digital
economy will take place in markets that effectively mitigate the impact of
copyright theft.

10.  Piracy is illegal under the Copyright Act and the Radiocommunication Act.
In this application we refer to a specific aspect of the piracy problem — namely,
the availability on the Internet of websites, applications, and services that make
available, reproduce, communicate, distribute, decrypt, or decode copyrighted
material (e.g., TV shows, movies, music, and video games) without the
authorization of the copyright holder, or that are provided for the purpose of
enabling, inducing, or facilitating such actions. In this application “piracy” refers
to this range of activities, “pirate operators” refers fo those who operate the

8 CMPA, Profile 2016 at page 4.

7 Similarly, for the music industry piracy can result in cannibalizing of music purchases and also
discourages subscription to legal streaming services particularly premium subscription services that allow
users to store music they like for offline listening. These losses deprive the rightsholders of an important
source of compensation.
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websites, applications, and services (not the individuals that use them), and
‘piracy sites” refers to locations on the Internet at which one accesses the
websites, applications, services that are blatantly, overwhelmingly, or structurally
engaged in piracy.®

11.  While there is no debate that piracy is illegal, the problem is not easily
addressed because its borderiess nature renders the tools currently available in
Canada largely ineffective. That is because piracy relies on the anonymous and
global nature of the Internet, which allows pirate operators to disguise their true
identities and piracy sites to be accessible in Canada while operating out of
jurisdictions in which it is impossible or impractical to take the enforcement
measures required to protect the Canadian market.

12.  If the pirate operators behind a piracy site can be identified, they may
reside in one jurisdiction, use servers or websites registered in one or more other
jurisdictions, and cause damage throughout the world. And even if slow and
expensive traditional legal efforts can be undertaken successfully against these
individuals, new pirate operators quickly emerge to provide access to the same
pirated works.

13.  Thus, the nature of online piracy means that if the Canadian creative
sector is left to rely solely on conventional domestic legal remedies, it will be
doomed to fail. A muiti-pronged approach is required, and the relief sought in this
application is a central aspect of that approach. It is impossible to effectively
combat piracy in Canada in the digital age by pursuing pre-digital remedies
against pirate operators.

14. The harm caused by piracy combined with its resilience in the face of
traditional legal remedies and law enforcement strategies has led most of
Canada’s closest international partners to recognize that all players in the piracy
ecosystem have a role to play in combating it. This includes intermediaries such
as ISPs, hosts, payments processors, search engines, domain name registrars,
and advertising networks, all of whom can be well placed to contribute to
addressing this important issue. The appropriate role of intermediaries in
combating IP infringement in the global Internet environment has also been
recently recognized in Canada, both in a report commissioned by the Department
of Canadian Heritage last year and by the Supreme Court of Canada in the
Equustek case.®

& Accordingly, piracy sites could inciude not just a fraditional website but also, for example, a location on
the Internet dedicated to the delivery of an illegal piracy subscription service accessed directly from a
server through an illicit streaming device.

% See Examination of the “foliow-the-money” approach 1o copyright piracy reduction, Final Report
prepared by Circum Network inc. for Canadian Heritage (14 April 2018) (describing a global piracy
ecosystem that includes hosts, ISPs, search engines, advertising networks, and payment processors, and
recommending that rules regarding each of them be examined) and Google Inc. v. Equustek Solutions
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15. While there is no single solution to the piracy problem and countries
around the world have adopted a variety of new measures to combat the
emerging threat, one particularly common and effective approach has been the
implementation of rules to require ISPs to disable access to specified piracy sites
for their customers:

e In 2001, the European Union issued a directive requiring all member
states to make it possible to obtain a mandatory order against
intermediaries whose services are used to infringe copyright.'®

e In 2003, the United Kingdom, despite determining that an injunction
against 1SPs was already available at common law, introduced a specific
regime to make the process for obtaining such orders faster, more
efficient, and more certain for all parties. The regime has been in place for
more than a decade and orders disabling access to piracy sites have been
successful in reducing rates of piracy and increasing the rate at which
customers purchase creative content legally.’

e In 2006, France introduced a regime to require I1SPs to disable access
specified piracy sites and also require other intermediaries to remedy
infringements to which they contribute.

e In all, more than 20 countries around the world including, in addition to the
UK and France, Australia, South Korea, Norway, Denmark, Spain, and
Portugal, have introduced specific regimes to make it possible for
rightsholders to request that ISPs be required to disable access to
specified piracy sites for their customers. These include both processes
operated through the courts and administrative regimes.

16.  Disabling access to specific piracy sites is a practical and effective tool in
the fight against piracy because it engages the ISP networks that consumers
must rely on o access piracy sites and because it can be effected entirely within
the domestic legal and regulatory systems. At the same time, because the ISP’s
role is limited to disabling access to piracy sites as determined by the
Commission, the system proposed does not offend any principles underpinning
net neutrality.

17.  In Canada, given its existing mandate and powers under the
Telecommunications Act, the Commission is well-placed to address the need to
engage ISPs in combating piracy in order ifo ensure that Canada’s

inc., 2017 SCC 34 (finding that Google, as an intermediary, could be required to take steps to combat the
infringement of IP rights globally},

¥ Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society

" Website Blocking Revisited: The Effect of the UK November 2014 Blocks on Consumer Behavior,
Danaher et al.
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telecommunications system safeguards and enriches Canada’s economic and
social fabric and responds fo its economic and social needs.

18.  Accordingly, in light of the significant threat to Canada’s cultural, digital,
and innovation economy posed by piracy, the problems with conventional
enforcement, and the success of regimes in comparable jurisdictions, the
coalition is asking the Commission to require 1ISPs to disable access for their
residential and mobile customers to certain specified piracy sites identified from
time to time by the Commission.

19. The Commission would identify these piracy sites after receiving a
recommendation from a new independent organization established by the
Commission (the “Independent Piracy Review Agency” or “IPRA”). The role of
the IPRA would be to consider applications by rightsholders and other interested
parties (“applicants”) seeking to add a site to the list of piracy sites to which
access must be disabled. [t would review evidence submitted by the applicant,
the websites, ISPs, and other interested parties, including in an oral hearing if
appropriate, and would make recommendations to the Commission. The
Commission would consider the evidence and these recommendations and, if
approved, would require and authorize ISPs to disable access to these piracy
sites.

20. The system proposed seeks {o maximize transparency and incorporates
extensive safeguards and checks and balances, including notice and an
opportunity for the website, ISPs, and other interested parties to review any
application submitted to and provide evidence and argument and participate in a
hearing before the IPRA; review of all IPRA decisions in a transparent
Commission process; the potential for further review of all Commission decisions
through the established review and vary procedure; and oversight of the entire
system by the Federal Court of Appeal, including potential appeals on questions
of law or jurisdiction including constitutional questions, and the right to seek
judicial review of the process and merits of the decision.

21.  The Commission is empowered to implement this system pursuant to the
following provisions of the Telecommunications Act, S.C. 1993, ¢. 38 (the “Act’):

e Sections 24 and 24.1, which allow the Commission to make participation in
this system a condition of offering service as an ISP in Canada;

e Section 36, which empowers the Commission to approve the disabling of
access to websites by an ISP; and

e Section 70{1)(a), which empowers the Commission to appoint the IPRA to
inquire into and report to the Commission on the matter of identifying
piracy sites.
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22. Exercising regulatory authority under these provisions to implement this
system would support the telecommunications policy objectives in section 7 of
the Act and is consistent with previous Commission decisions regarding its
jurisdiction.'?

23. The coalition recommends that the IPRA be established as an
independent not for profit corporation with the mandate to consider applications
from applicants seeking to identify piracy sites. The IPRA would hear evidence
from both the applicant and the alleged piracy site, as well as any ISPs that
choose to participate in that particular process, and would conduct an oral
hearing if necessary. Once the IPRA has completed its consideration of an
application, it would submit a recommendation to the CRTC for approval. The
IPRA would be designed to ensure procedural fairness while its specialized
mandate would allow for a significantly more timely and efficient process than
would be possible through applications made at first instance directly to the
Commission.

24. As set out in section F, below, the coalition recommends that the details of
the IPRA’s organization and process be determined by the Commission in a
follow-up proceeding based on a proposal to be developed in consultation with
rightsholders, ISPs, and consumer advocacy and citizen groups.

25.  In conjunction with the establishment of the IPRA, the coalition requests
that in its decision on the current application the Commission impose on all ISPs
a condition under sections 24 and 24.1 of the Act requiring that the ISP disable
access to the list of piracy sites identified from time to time by the Commission
(after receiving recommendations from the IPRA). The decision would also
provide Commission approval under section 36 of the Act for the actions taken by
ISPs to disable access {o those sites.

26. If an applicant, website owner, ISP, or relevant member of the public
objects to a Commission decision identifying a piracy site, any of them could
seek a review of the decision under section 62 of the Act or could seek an appeal
or judicial review in the Federal Court of Appeal.

27.  The coalition undertakes to assume a leadership role in any further work
required to establish IPRA and allow it to begin operating.

12 In particular, the Commission has expressed the view that its approval is required in all instances prior
to ISPs disabling access to content and that it would consider whether to approve based on the
telecommunications policy objectives set out in its home statute, the Telecommunications Act. Telecom
Commission Letter Addressed to Distribution List and Attorneys General (1 September 2016), affirmed in
Telecom Decision CRTC 2018-479.
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C. BACKGROUND AND RATIONALE

(a) The Widespread Problem of Internet Piracy

28. Piracy is not a new problem but over time it has shifted from the
bootlegging of physical media and theft of satellite signals to a decentralized
network of anonymous and clandestine online operations, where piracy sites
profit from charging users for unauthorized access to content and selling
advertising associated with that content. The Internet has had a profoundly
positive impact on Canadian society and individual Canadians but it also has
exacerbated the piracy problem, making it easy for pirate operators to make their
pirate sites available in Canadian homes.

29. The nature of online piracy itself is also changing, while the problem
continues to grow overall. In particular, “peer-to-peer” file sharing (torrents,
associated with sites such as The Pirate Bay) was until recently the most
common means of accessing pirated content in Canada but has now been
surpassed by streaming of pirated content. Today, up to 85% of Canadians’
engagements with online piracy are through such streaming sites.’® Piracy is
also evolving in different forms in the music sector. Stream ripping is the new leading
form of music piracy.™

30. Content is accessed on piracy sites through web browsers and,
increasingly, through applications that can also be loaded on phones, tablets,
and set-top-boxes. These applications provide a more user-friendly interface that
provides instant access to thousands of illegal streams available from a variety of
piracy sites to find the “best” stream. This makes accessing piracy sites easy
and effective for even the least technologically sophisticated user, and increases
the importance of solutions that do not require protracted litigation against every
one of the sites involved.

KODI — Select Live Canadian TV Channels

3 MUSO Report.
14 1FPI, Global Music report 2017, p.37.

000011



Record released pursuant to the Access to Information Act /
Document divulgué en vertu de la loi sur I'acces a l'information

31.  The illicit and online nature of piracy means that it is difficult to track and
quantify, but there is compelling evidence that the phenomenon is huge and
growing:

¢ As reported in the MUSO study at Exhibit 1, Canadians made 1.88 billion
visits to piracy sites in 20186.
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e As reported in a recent Sandvine study, approximately 7% of North
American households (which would be approximately 1 million households
in Canada) use illegal piracy add-ons within the KODI media centre to
access content from major piracy sites (which could be addressed through
the regime proposed in this application).’®

e As reported in another recent Sandvine study, approximately 7% of North
American households (which would again be approximately 1 million
households in Canada) use illegal subscription piracy services.'®

e As reported in a study by Movielabs, 375 million pirated movies and TV
shows were downloaded illegally in Canada in 2016 using the BitTorrent
P2P protocol. This excludes other P2P protocols, downloading directly
from cyberiockers rather than peer-to-peer, and all piracy that took place
through streaming sites (believed to be up to 85% of piracy
engagements). In total, 99% of files available on BitTorrent have been
found to be infringing."’

e Because of its illicit and underground character, it is impossible to
determine the full extent of the financial harm from this volume of piracy,
which impacts rightsholders,'® distributors, exhibitors, and their legal
partners and customers (let alone non-financial harms such as to licensing
and windowing strategies, brand and reputational impacts from
unauthorized uses, the destruction of legitimate commercial relationships,
and the spread of malware and high-risk advertising). Nevertheless, even
estimates that do not capture this full spectrum of harms suggest that
globally piracy sites have generated approximately $227 million in
advertising revenue alone'® and that piracy had an estimated commercial
value (in this case of movie piracy alone, excluding television) in 2015 of
$160 billion.2°

32. Canadian content is not immune from this trend. Canadian content is
widely pirated. Certain coalition members track piracy of shows with which they
are involved. Together, the Canadian productions of these coalition members
were downloaded hundreds of millions of times last year and were streamed from
millions of unique URLs:

% Sandvine, Global Internet Phenomena Spotlight The “Fully-Loaded" Kodi Ecosystem, May 2017
(approximately 10% of Canadian households have an active KODI device and at least 71% of those
actively use a piracy add-on).

6 Sandvine, Global Internet Phenomena Spotlight. Subscription Television Piracy, November 2017.

7 2016 BiTorrent Movie and TV Downloads, Movielabs P2P Monitoring; Felten, E., Census of Files
Available via BitTorrent, Princeton Center for Information Technology Policy, January 2010.

8 Rightsholders can include content creators, distributors and exporters, and broadcasters, among
cthers.

% Media Link/Digital Citizens Alliance, Good Money Gone Bad: A Report on the Profitability of Ad-
Supported Content Theft, February 2014.

2 Frontier Economics, The Economic Impact of Counterfeiting and Piracy, February 2017.
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(b} The Harm Caused by Internet Piracy

33. Piracy causes significant harm to Canada’s social and economic fabric,
including the broader Canadian economy, the telecommunications system, the
cultural sector, the broadcasting system, and consumers.

34.  Cultural industries employ 830,000 or ~4% of Canadians and contribute
$55B or ~3% to Canada’'s GDP.2' Within this industry, according the CMPA’s
2016 Profile, film and television production accounted for 140,000 FTE jobs,
$8.5B in GDP, and $3.3B in export value®? — and that does not include the
thousands of jobs and billions of dollars in economic value contributed by the
other activities of broadcasters, broadcast distribution undertakings (“BDUSs”),
movie distributors, cinemas, retailers, and others impacted by piracy. Left
unchecked, piracy will dramatically erode the contribution of these companies
and their employees to Canada’s digital and creative economies.

35. It does so by denying rightsholders the right to control the quality and
integrity of their works, when and how they are viewed, and the compensation
they are entitled to seek in the market for the hard work, creativity, expertise, and
resources they have invested in their works. This negatively affects their earnings
and profitability, leading to reduced employment and fewer opportunities for
writers, producers, composers, performers, costume designers, and other
content creators to make their living producing content. By denying content
creators fair compensation for their work, piracy also reduces the ability of
content creators and other rightsholders to develop, produce, and disseminate
new content, undermining Canada’s social fabric.

36. The effects on other legitimate participants in the ecosystem are the
same. Rightsholders deal with partners operating all manner of legitimate
distribution models, including theatres, conventional and speciality television
stations and the BDUs that distribute them, over the top services like Netflix or
CraveTV, and online and bricks-and-mortar retailers. Piracy diverts potential
customers away from these legitimate channels in favour of illegal services that
do not negotiate or pay to acquire rights nor comply with licensing rules. Indeed,
in Australia the impact of piracy on Ten Network was described by its co-chief
executive as being in the hundreds of millions of dollars and a direct cause of the
potential bankruptcy of the network.

37.  Piracy also continues to erode the contribution of Canada’s cultural sector
to the country’s social fabric and democratic life. The Canadian creative sector is
already under pressure in its efforts to flourish in the digital age and can scarcely
absorb increasing losses at the hands of those who seek to appropriate their

21 Canadian Heritage, Creative Canada: Policy Framework (2017), at page 7.
22 This includes $2.648 in foreign location and service production that contributes 54,800 jobs.
23 https:/itorrentfreak com/pirates-cost-australias-ten-network-hundreds-of-millions-of-dollars-170616/
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works. As noted above, a consultation undertaken by the department of
Canadian Heritage (the “Heritage Consultation”) heard that:

There is a need to ensure that Canadian creators share in the financial
rewards resulting from increased dissemination of cultural content via
digital channels. Likewise, there is a need to foster increased re-
investments in order to promote the creation of Canadian digital cultural
content. Doing so will help ensure the longer term financial viability of
Canada’s cultural content creators who may otherwise have to seek out
other career paths in order to support themselves.?4

38. The importance of funding to Canadian content creators was further
emphasized in the Heritage Consultation:

There is a need for increased funding as well as the creation of funding
models that are more adaptable. A level field for private sector competition
was desired by participants, across platforms, production models, content
types and different players within the cultural sector value chain,
particularly within the discussion of new digital platforms (like Netflix,
Facebook, Amazon and Spotify).?5

39. While adapting funding models to the digital age is a complicated
challenge, an essential step will be to ensure rightsholders can appropriately
monetize their content in a digital marketplace, which requires strong measures
to stop the drain that piracy causes on an industry already under stress. Ensuring
that Canadian content creators and distributors are actually paid for the work
they produce and distribute (regardless of its distribution platform), rather than
that work being appropriated by pirate operators and the pirate sites they
operate, is an important and obvious step towards reinforcing the financial
viability of the sector that can be achieved without requiring additional access to
scarce government (or other) funding.?® As the Heritage Consultation recognized,
“much of the needed change discussed involves collaboration between the
Department of Canadian Heritage, other government departments, provinces and
territories, as well as the public and private sectors”?” The initiative we are
proposing would be an excellent example of such broad-based collaboration.

24 \What we heard across Canada: Canadian Culture in a Digital World, Consultation Report February 21,
2017, "Key Themes” pg 8.

5 What we heard across Canada: Canadian Culture in a Digital World, Consultation Report February 21,
2017, “Key Themes” pg 9.

2 This is particularly important because, as the study recognized: "There is general recognition that
increasing the tax burden on foreign andfor Canadian enterprises to fund creative development is likely to
have a direct impact on Canadian consumer. They were worried this would result in limiting affordability
and access to high-speed Internet connections.” What we heard across Canada: Canadian Culture in a
Digital World, Consultation Report February 21, 2017, (Heritage Consultation) “Key Themes” p 10.

27 Heritage Study, p 10.
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40. The harm caused by piracy is not just abstract but real, and it affects real
projects. To take just one specific example, veteran Canadian film producer Don
Carmody describes the piracy of his film Goon as like nothing he had
experienced in four decades of flmmaking. He estimates that the film lost at least
$1 million of potential box-office sales in Canada to piracy and likely millions of
more in subsequent DVD or download sales.?®

41. As well as the creative sector, piracy directly harms the legitimate
Canadian broadcasting system. Broadcasters make significant investments in
their own programming and programming they develop jointly with independent
producers. In exchange, broadcasters receive copyright in that programming,
which they then monetize through a combination of traditional television channels
and new OTT platforms in which they are also investing. These investments are
extremely risky for both the producer and the broadcaster, as it is impossible to
predict in advance what will be a hit or even which projects will break even.
When a work is successful, it must pay for itself and for all the less successful
productions in which investments had to be made to find that one hit. If hits can't
be broadly monetized, broadcasters and producers will become increasingly
reluctant to make the investments necessary to produce them.?°

42. Legitimate BDUs face a similar impact as Canadians turn to piracy sites
instead of legitimate subscriptions to obtain access to creative content. BDUs will
not continue to invest in new telecommunications infrastructure, technologies,
and distribution models if piracy, which relies on stolen content and existing
Internet connections (often the result of investment by the same legitimate
BDUs), continues to compete with them at no or little cost.

43. The impact on the broadcasting system is already being felt. Lawful
television subscriptions are declining in Canada. According to CRTC data, cable,
satellite, and IPTV BDUs in Canada collectively have lost subscribers every year
since 2012, losing more than 400,000 total over that time despite the number of
cccupied private dwellings increasing by approximately 700,000 during the same
period.3® While it is impossible to determine precisely how many of these 1.1
million households are lost subscribers due to piracy, the experience of relevant
members of the coalition with their customers confirms that consumers who
engage with piracy sites are many times more likely to cancel legal services or
never subscribe to them in the first place than are those that do not engage with
piracy sites.

2% “Battling Bit Torrent: Can the movie studios beat online piracy?”
(hitp:/lwww.canadianbusiness.comitechnology-news/battling-bit-torrent)

28 A similar situation prevails in the music industry, which is also a risky business. The inability to generate
adequate incomes will affect risk-taking and will result in a less diversified music offering.

30 Statistics Canada, Dwelling counts, for Canada, provinces and territories, 2016 and 2011 censuses —
100% data, available at  hitp:/fwww12. statcan ge.ca/census-recensement/2016/dp-pd/hit-fst/pd-
pli/Table.cfm?Lang=Eng&T=108&S=50&0=A
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44.  The average television subscriber in Canada likely accounts for between
$50 and $80 in monthly revenue to a legal BDU.?' If even one third of the lost or
never obtained subscriptions are in part attributable to piracy, the lost revenues
for BDUs would be between $220 million and $350 million annually. There would
be additional revenue losses from subscribers that do not cancel their
subscriptions entirely but do reduce the size of their subscriptions by eliminating
channels they can easily replace with piracy (such as those showing scripted
programming and movies).

45.  This estimate is broadly consistent with figures reported by Sandvine in a
recent Global Internet Phenomena report in which it found that subscription
piracy services alone result in an estimated annual financial loss to the industry
in North America of US$4.2 billion. If approximately one tenth of those losses
are attributable to the Canadian market, the impact here would be approximately
$500 million.

46. This economic harm has an additional impact on government finances,
resulting in millions of dollars in lost revenues from sales and corporate taxes
that would be paid by legitimate participants in the cultural economy.

47. Moreover, because Canadian BDUs contribute 5% of their revenue
directly to Canadian production funds this is a direct loss of between $11 million
and $25 million or more every year. More importantly, hundreds of millions of
dollars are no longer invested by BDUs, both in affiliation payments to Canadian
broadcasters that are ultimately directed to programming and in Canada's
telecommunications infrastructure.®?

48. Piracy also harms consumers, exposing them to serious privacy, hacking,
identify theft, and malware risks, all of which directly harm Canadians, their ability
to use the communications system, and their confidence in the communications
system and digital marketplace. These risks have been well-documented:

e 1 out of every 3 piracy sites contains malware.®

3 See Scotiabank, Converging Networks (2015), estimating that each television service subscriber
represented approximately $53.36 to $77.67 in monthly revenues ($640.32 to $932.04 in yearly
revenues) for Canadian BDUs; according to the CRTC's most recent financial reports the total revenue for
all BDUs is approximately $65 per subscriber per month.

32 The 2017 Communications Monitoring Report reveals that Canadian BDUs paid $3.034 billion in
affiliation fees to Canadian discretionary services in the previous year, representing approximately 35% of
all BDU revenues. Accordingly, a reduction in BDU revenues of between $220 million and $500 million
would be associated with a reduction of affiliation payments to Canadian programmers of between $77
million and $175 miliion annually.

3 Digital Citizens Alliance / Risk 1Q, Digital Bait. How content theft sites and malware are exploited by
cybercriminals to hack into internet users’ computers and personal data.
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e 45% of the malware on these sites is delivered through so-called “drive-by
downloads” that invisibly download to the user's computer, without
requiring them to clink on a link. 34

s Consumers are 28 times more likely to get malware from a content theft
site than on similarly visited mainstream websites or licensed content
providers, 3

e 7% of the websites distributing unauthorized content have associations
with known cybercrime organizations.®

e 89% of ads targeting Canadians on rogue websites are high-risk
advertisements, of which 44% were in the malware category, 18% were
scams, and 30% were from the sex industry.®’

49. Indeed, just this fall The Pirate Bay began hijacking users’ computers
without notice to mine cryptocurrency. Also last year Exodus, one of the most
widely used piracy add-ons for illicit streaming devices, introduced malware that
turned its users’ computers into a botnet for a DDOS attack. Overall, it is
believed that pirate sites earn more than $70 million a year from the installation
of malware on users’ devices.®

50. Piracy is manifestly unfair to Canadians who continue to access content
by legal means. As some individuals stop paying for creative content, an ever
shrinking base of legitimate subscribers is forced to pay for the development of
content which is stolen by an ever increasing group of pirate operators and their
customers. In this way, honest customers and broadcasters pay higher prices in
order to subsidize the entire piracy ecosystem.

51. Piracy sites and the services they support also obviously do not comply
with consumer protection rules or the Commission’s social policies (from closed
captioning to emergency alerting), and frustrated consumers will find themselves
without recourse when they rely on and even pay for a service that turns out not
to work as expected.

52. Internet piracy represents a dramatic and growing threat to the Canadian
creative and broadcasting sectors and the Canadian economy as a whole,
impacting all industry players, and diluting the economic value produced by the
sector. Piracy also means that less Canadian creative content will be made and

4 |bid

% [bid.

3 McAfee, Music and Movies: Entertainment Versus Online Risk: Avoiding the risks associated with
online music, videos and movies.

37 Dr. Paul Watters, The Prevalence of High- Risk and Mainstream Advertisements Targeting Canadians
on Rogue Websites.

3 Digital Citizens Alliance / Risk 1Q, Digital Bait. How content theft sites and malware are exploited by
cybercriminals to hack into internet users’ computers and personal data.
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enjoyed. Uniquely Canadian stories may never be told and content that reflects
the diverse cultural identity of Canadians will be lost. As Canadians, we are all
harmed by piracy.

(¢)  The Difficulty of Combating Internet Piracy

53. Piracy is, by its nature, often resistant to conventional domestic legal
action.

54. The nature of online communication means that pirate operators can
frequently conduct their activities with total anonymity. Pirate operators can
communicate with one another, and with their customers, online using false
names and providing no identifying information. Thus, identifying and obtaining
relief against the real individuals operating piracy sites can be exceptionally
difficult.

55. Even when these pirate operators can be identified, they are often located
in jurisdictions where conventional legal action may not be a viable option, due to
the limitations of the legal system or disproportionate costs. One of the salutary
effects of the Internet has been to make the world smaller, allowing individuals to
communicate and collaborate with friends and colleagues around the world. The
corollary of that enormous potential is that an individual can appropriate
Canadian content, sell access to that content to Canadians, and cause significant
harm to all manner of Canadian artists and businesses without ever setting foot
in the country. Even when pirate operators are located in jurisdictions with robust
and fair legal systems, the cost to Canadians in the creative sector and
broadcasting system of conducting international litigation is often
disproportionate.

56. Even when pirate operators can be identified, and even when they are
physically located in jurisdictions where legal action is a viable option, piracy
operations demonstrate great resilience. When a website is shut down it can be
recreated quickly by other members of the piracy community under a different
name or in a different jurisdiction. This is because the cost of setting up a piracy
operation is relatively low — all it requires is a computer, an internet connection,
and a moderate level of technical skill - and such operations can be set up
quickly. In conventional litigation, addressing the recreated site may require an
entirely new investigation and litigation process, which is expensive, time-
consuming, and inefficient. In the kind of system proposed here and in place in
other countries, the recreated piracy site can be addressed efficiently through an
appropriate variance of the original decision to specify the new location.

57.  Finally, even when actions are successfully brought against pirate
operators, the pirate operators typically lack the financial ability to compensate
their victims, precisely because they sell access to stolen content at prices far
below legitimate market rates. This is reflected in the fact that even though pirate
operators earn an astonishing $227 million in annual advertising revenue, the
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commercial value of digital piracy of film alone (i.e., excluding television, which
likely accounts for more than half of all piracy®®) is well over 50 times that amount
or approximately $160 billion.*® Therefore, victims of piracy can never obtain
reasonable compensation for the damage they suffer, emphasizing the
importance of preventative measures.

58. Thus, the nature of online piracy means that if the Canadian creative
sector is left to rely solely on conventional domestic legal remedies, it will be
doomed to fail. A multi-pronged approach is required, and the relief sought in this
application is a central aspect of that approach.

(d) International Anti-Piracy Efforts

59. The challenges of combating piracy on the Internet are not unique to
Canada, and many of Canada’s closest international partners have adopted
regimes that provide for the mandatory disabling of access to certain identified
piracy sites.

60. A foundational component of this international effort is the European
Union’s copyright directive, which directs member states to have regimes
allowing rightsholders to obtain mandatory relief against intermediaries, including
requiring 1SPs to disable access to piracy sties:

(59) In the digital environment, in particular, the services of intermediaries
may increasingly be used by third parties for infringing activities. In many
cases such intermediaries are best placed to bring such infringing
activities to an end. Therefore, without prejudice to any other sanctions
and remedies available, rightholders should have the possibility of
applying for an injunction against an intermediary who carries a third
party's infringement of a protected work or other subject-matter in a
network. This possibility should be available even where the acts carried
out by the intermediary are exempted under Article 5...

Article 8 - Sanctions and remedies

1. Member States shall provide appropriate sanctions and remedies in
respect of infringements of the rights and obligations set out in this
Directive and shall take all the measures necessary to ensure that those
sanctions and remedies are applied. The sanctions thus provided for shall
be effective, proportionate and dissuasive.

2. Each Member State shall take the measures necessary to ensure that
rightholders whose interests are affected by an infringing activity carried

39 Based on the 2016 BiTorrent Movie and TV Downloads, MovieLabs P2P Monitoring, which found that
the majority of P2P downloads in Canada were of TV shows.
40 Frontier Economics, The Economic Impact of Counterfeiting and Piracy, February 2017.
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out on its territory can bring an action for damages and/or apply for an
injunction and, where appropriate, for the seizure of infringing material as
well as of devices, products or components referred to in Article 6(2).

3. Member States shall ensure that rightholders are in a position to apply
for an injunction against intermediaries whose services are used by a third
party to infringe a copyright or related right.*’

61.  Significantly, the EU has also recognized that it is important that these
injunctions be available in a timely fashion:

(22) It is also essential to provide for provisional measures for the
immediate termination of infringements, without awaiting a decision on the
substance of the case, while observing the rights of the defence, ensuring
the proportionality of the provisional measures as appropriate to the
characteristics of the case in gquestion and providing the guarantees
needed to cover the costs and the injury caused to the defendant by an
unjustified request. Such measures are particularly justified where any
delay would cause irreparable harm to the holder of an intellectual

property right.

(23) Without prejudice to any other measures, procedures and remedies
available, rightholders should have the possibility of applying for an
injunction_against an intermediary whose services are being used by a
third party to infringe the rightholder's industrial property right. The
conditions and procedures relating to such injunctions should be left to the
national law of the Member States.“? [emphasis added]

62. The EU Directive has been widely implemented into the laws of various
EU member states. Since 2010, it has been relied upon in 17 countries across
the EU and resulted in final orders issued against more than 2,000 copyright
infringing sites.

63. Notably, the United Kingdom introduced its regime in 2003 and has
disabled access to sites including The Pirate Bay and First Row Sports.*® France
implemented its own regime in 2006 and has disabled access to several
notorious sites including Allostreaming and The Pirate Bay. Outside the EU,
Australia implemented its regime in 2015 and in December 2016 required ISPs to

4t Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society, Article 8.

42 Eyropean Parliament and Council Directive 2004/48/EC of 29 April 2004 on the enforcement of
intellectual property rights, recitals 22-23.

43 Copyright and Related Rights Regulations 2003, SI 200362498, see Copyright, Designs and Patents
Act 1988, s 97A [United Kingdom] Twentieth Century Fox Film Corporation et al v British
Telecommunications PLC, [2011] EWHC 1981 (Ch); Football Association Premier League Ltd. v British
Telecommunications PLC, [2017] EWHC 480 (Ch).
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disable access to sites including The Pirate Bay, Torrentz, TorrentHound, and
IsoHunt.%4

64. In total at least 20 countries, including most of Canada’s closest pariners,
have implemented regimes fo disable access to piracy sites. These include both
regimes that are operated through the courts (for example, the UK) and either
alternative or additional administrative regimes (for example, Portugal, which in
2015 established a regime to provide for disabling of access to piracy sites that is
overseen by the Inspeccao Geral Das Actividades Culturais).

65. Unsurprisingly, all of these regimes have processes in place to ensure
procedural faimess and include mechanisms to compel compliance by ISPs.
Clearly such a regime cannot be effective if any ISP can simply choose not to
participate, as in that case individuals wishing to access illegal pirated content
could simply migrate to the non-compliant ISPs, who would be gaining an unfair
competitive advantage. Therefore, the regime proposed in this application
requires participation and compliance by all Canadian ISPs.

(e) Effectiveness of the Proposed Regime

66. While there is no single solution to the problem of piracy, a regime that
can require ISPs to disable access to piracy sites is a particularly important tool
because it addresses many of the difficulties associated with combating online
piracy that were described above. This tool is more resilient to the nature of
online piracy because it can be used when pirate sites are based in foreign
jurisdictions and quickly move their online or physical infrastructure. That is
because the regime operates entirely through the providers of the relevant
telecommunications services here in Canada.

67. This application therefore presents a Canadian solution to a giobal
problem causing direct and measurable harm in Canada, that is carefully tailored
to the current Canadian legal and regulatory environment but based on an
internationally recognized and widely-adopted approach. Rather than asking the
Canadian creative industry to act as the global piracy enforcement authority by
trying to shut down piracy sites that operate in, and transmit content to, all
manner of jurisdictions, the proposed regime focuses on access to that illegal
content in Canada. If Canada disables access to a piracy site, the harm that site
causes to Canadians is greatly reduced and it becomes far less important to
track down the pirate operators operating the site anonymously from eisewhere
in the world. Disabling access to piracy sites helps address the source of online
piracy’s resilience to conventional legal action - its predominantly online
presence.

68. Such regimes have been widely adopted internationally because they
have been proven to work:

44 Roadshow Films Pty Ltd v Telstra Corporation Ltd [2016] FCA 1503.
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¢ In November 2014 alone, the disabling of access to 53 piracy sites in the
UK caused a 90% reduction in visits to the specified sites and a 22%
decrease in total piracy for all users affected by the measure. It also
resulted in an increase in visits to legal streaming services of between 6%
and 10%.4°

e Previously, in 2013, the UK disabled access to 19 piracy sites, resulting in
an increase in traffic to legitimate streaming services of 12%.4°

¢ In Portugal, disabling access to 66 of the 250 top piracy sites resulted in
an approximately 70% reduction in usage of the blocked sites and a
reduction of nearly 10% in usage in Portugal of the top 250 piracy sites
overall, despite usage of those same 250 sites increasing approximately
31% globally during the same period.*’

e In Korea, disabling access to 62 piracy sites in 2015 resulted in an
approximately 79% reduction in usage of the blocked sites and a reduction
of approximately 15% in total piracy in Korea.*®

¢ A study released in August 2016 by the Information Technology &
Innovation Foundation found that “where countries are using website
blocking to fight digital piracy, the record shows it has been effective in
driving users from illegal to legal sources of copyrighted material online.”®

69. Regimes requiring ISPs to disable access to certain piracy sites have
been judged a policy-making success by governments, regulators, and courts.
For example, the Courts in the UK have confirmed that the implementation of
these kinds of “orders has proceeded relatively smoothly and... they have proved
to be effective.”® More recently, a UK court has confirmed that such order are
“very effective” and that there is “no evidence of overblocking."

70. The effectiveness of these regimes is illustrated by The Pirate Bay.
Astonishingly, the Pirate Bay is the 22" most popular site in Canada according to
Alexa rankings — more popular than any newspaper and more popular than the
CBC. It is precisely the kind of hardcore piracy site that these regimes were
designed to address, and indeed access to The Pirate Bay has been widely

4 Website Blocking Revisited: The Effect of the UK November 2014 Blocks on Consumer Behavior,
Dansher ef a/., April 2016.

4 The Effect of Piracy Website Blocking on Consumer Behaviour, Danaher et al., November 2015.

47 INCOPRO, Site blocking efficacy in Portugal September 2015 to October 2016 (May 2017).

4 Motion Picture Association, Impact of Site Blocking in South Korea (2016).

42 [TIF, How Website Blocking Is Curbing Digital Piracy Without “Breaking the Internet” (August 2016).

50 Cartier International AG & Ors v British Sky Broadcasting Ltd & Ors [2016] EWCA Civ 658 (06 July
2018) at para. 20. Cartier was cited with approval by both the majority and dissenting judgments of the
Supreme Court in Equustek.

51 Union Des Associations Européennes De Football v British Telecommunications Pic & Ors [2017]
EWHC 3414 (Ch).
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disabled in countries where such a regime is in place. As a result, visitors to the
site come disproportionately from Canada and the United States. The figure
below depicts the geographic distribution of traffic to The Pirate Bay:

Alexa visualization of traffic fo The Pirate Bay
THE PROPOSAL

71. The Commission is best positioned to introduce such an effective regime
in Canada. The Commission can impose a condition on offering service under
sections 24 and 24.1 of the Act, and has already indicated that it has the
exclusive mandate, under section 36 of the Act, to authorize activity such as
disabling access to certain websites in support of the telecommunications policy
objectives.’? As a practical matter, the Commission is also well-positioned to
evaluate the dramatic impact of piracy on the broadcasting system it oversees.

72.  With its specialized expertise and mandate, the Commission has an
opportunity to introduce in Canada a regime that can help ensure the
telecommunications system continues to be used to contribute to the social and
economic fabric of Canada, and provide rightsholders in Canada with a tool
widely available in other parts of the world. By creating a process that relies on
an application fo the specialized IPRA body and ultimate decision by the
Commission, as described below, it is possible to create an efficient, effective,
transparent, and practical regime tailored to Canada’s existing legal and
regulatory framework.

52 Telecom Commission Letter Addressed to Distribution List and Attorneys General (1 September 2016),
affirmed in Telecom Decision CRTC 2016-479.
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73. Attached as Appendix A to this application is an opinion prepared by
McCarthy Tétrault LLP confirming the Commission’s jurisdiction to implement the
proposed regime and that the regime does not raise free speech issues under
the Charter and complies with the Commission’'s common law duties of
procedural fairness.

(a) The Role of IPRA

74. IPRA’s role will be to consider applications from rightsholders and other
applicants regarding the addition of a website to the list of piracy sites, receive
and review evidence from the applicant, the alleged piracy site, and ISPs, hold
an oral hearing by teleconference if required, and then submit a recommendation
to the Commission on whether to add that site to the list of sites to which ISPs
are required to disable access.

75. The IPRA would be independent and would consider applications based
on the evidence presented. It would only recommend adding a website to the list
of piracy sites if the evidence presented establishes that it is blatantly,
overwhelmingly, or structurally engaged in piracy.

{(b) The Role of the ISP

76. In accordance with the principles of net neutrality and in particular the
principle that ISPs themselves function and will continue to function as common
carriers, under the coalition’s proposal 1SPs would not be required to monitor
piracy nor could they unilaterally determine which websites are added to the list
of piracy sites. Instead, the role of ISPs would be restricted to implementing a
legal requirement to prevent access to piracy sites, which are already unlawful,
as directed by and identified by the Commission (on the recommendation of the
IPRA).5% Net neutrality does not prevent the legal and regulatory systems from
taking steps to constrain the dissemination of unlawful content online.**

(c) Establishment of the IPRA

77. The coalition propose that the IPRA be formed as a not for profit
corporation pursuant to the Canada Not-for-profit Corporations Act (the “NFP
Act’)®® and be overseen by a Board of Directors. The corporate and

53 The Supreme Court of Canada has confirmed that such a regime has no impact on the neutrality of an
intermediary such as an I1SP: Google Inc. v. Equustek Solutions Inc., 2017 SCC 34 at para. 49.

 For example, the Open Internet Order in the United States was only in relation to “lawful’ content: see
e.g., 76 FR 59191 (“The rule protects only transmissions of lawful content’). See also Article 3,
paragraph 1 of Regulation (EU) 2015/2120 of the European Parliament and of the Council of 25
November 2015 laying down measures concerning open internet access and amending Directive
2002/22/EC on universal service and users’ rights relating to electronic communications networks and
services and Regulation (EU) No 531/2012 on roaming on public mobile communications networks within
the Union.

55 8.C. 2009, c. 23.
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organizational structure should be based to a large degree upon the structure of
the Commissioner of Complaints for Telecommunications Services Inc. (“CCTS").

78. The IPRA’s corporate structure would be similar to that of many not-for-
profit corporations, and would consist of Members (under the NFP Act, not-for-
profit corporations are required to have members), an unpaid Board of Directors,
and a small number of part-time staff with relevant experience who would be
responsible for receiving and reviewing applications and making
recommendations.

79. The IPRA’s independence would be reflected in the fact that its Board of
Directors would be nominated by its Members, rightsholders, 1SPs, and
consumer advocacy and citizen groups, with no single stakeholder group having
a controlling position. The Board of Directors would be responsible for financial
oversight and for ensuring that the IPRA has appropriable policies, procedures,
and staff in place but would have no involvement whatsoever in evaluating
applications to identify particular sites as piracy sites. Instead, acting pursuant to
the policies and procedures, the staff would be responsible for all decisions
regarding piracy sites and related recommendations to the Commission.

80. The IPRA’s Members would consist of its Directors in order to comply with
the requirements of the NFP Act and at the same time ensure as efficient and
streamlined a structure as possible. This is also consistent with the governance
structures of the CCTS.

81. Itis expected that the IPRA, which would not require significant resources,
would become self-funding through a reasonable application fee charged to
applicants that seek to have a site designated as a piracy site. The fee would
effectively cover the costs to the IPRA of the staff time required to review the
application and make the recommendation to the Commission.

82. The coalition recommends that, should the Commission adopt this
proposal, the members of the coalition that are Canadian carriers be directed by
the Commission to work with rightsholders, other ISPs, and consumer advocacy
and citizen groups to develop a proposed governance structure and constating
documents for the IPRA to be considered in a follow-up proceeding held by the
Commission.

83. While the IPRA is expected to be self-funding after it is established,
members of the coalition have agreed to voluntarily provide reasonable seed
funding to establish the IRPA and support its initial operations.

(d}  Evaluation Criteria

84. The coalition also recommends that the Commission establish criteria
against which both it and the IPRA could evaluate whether a particular site is
blatantly, overwhelmingly, or structurally engaged in piracy. Should the
Commission adopt this proposal, it could direct the members of the coalition that
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are Canadian carriers to work with rightsholders, other ISPs, and consumer
advocacy and citizen groups to develop proposed criteria that would also be
considered in the follow-up proceeding held by the Commission.

85. While there would be flexibility in developing criteria, both the experience
in other jurisdictions and related factors in the Copyright Act provide a good
template. Based in part on these precedents, the coalition believes the following
criteria could be used in connection with determining whether a location on the
internet is blatantly, overwhelmingly, or structurally engaged in piracy:

a) The extent, impact, and flagrancy of the website’s piracy activities;

b) The disregard for copyright demonstrated by the website’s owners,
pirate operators, or users;

c) Whether the website is expressly or implicitly marketed or promoted in
connection with potential infringing uses;

d) The significance of any non-infringing uses, compared to the infringing
uses;

e) The effectiveness of any measures taken by the website to prevent
infringements;

f) Any other relevant finding against the website, related websites, or the
website’s owners in Canada or any other jurisdiction by a court or
administrative tribunal;, and

g) Any efforts by the website’s owners or members to evade legal action.

(e} IPRA Timelines and Process

86. The IPRA’'s procedures would be designed to guarantee a fair process
while remaining efficient, proportional, transparent, and expeditious. The coalition
recommends that the Commission direct IPRA to establish a procedure
consistent with the following principles:

a) Commencing an Application: An applicant can commence the process
by filing an application with IPRA, identifying a piracy site and including
evidence regarding the site’s activities and relevant to the evaluation
criteria.

b) Service: Service would be accomplished electronically by serving all ISPs
using the email address currently on file with the Commission and by
attempting to serve the website owner at the contact email address
provided on the website (if any) as well as via a “"WHOIS” lookup, and if
necessary through any additional measures required by the [PRA.
Accordingly, the website and ISPs would have notice of and access to the
application and evidence.

rtu de la loi sur I'accés a linformation
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¢} Response: If a website owner or ISP objects to the application she or he
would have 15 days to serve a notice of intent to respond on the IPRA and
the applicant. If such a notice is served, the person objecting would have
15 additicnal days to provide evidence in response. If no response is
made to the application, the IPRA would still be required to consider
whether the evidence in the application is sufficient to determine that the
site is a piracy site.

d) Potential Oral Hearing: If it considers it necessary, the IPRA would have
the discretion to hold an oral hearing by teleconference within 15 days of
receiving the response.

e) IPRA Recommendation: The IPRA would consider the evidence and
representations of the applicant, website owner, and ISPs, and, based on
the criteria, decide whether to recommend fo the Commission that it add
the website to the list of piracy sites.

(H CRTC Decision & Review

87. The IPRA would submit its recommended additions to the list of piracy
sites to the Commission for consideration and approval, and the Commission
would consider whether or not to follow the recommendation after conducting a
review. If the Commission accepted an IPRA recommendation to identify an
additional piracy site, it would provide reasons to the site operator and issue a
decision varying the list of piracy sites. The CRTC could then quickly or
automatically extend the site blocking requirement to additional locations on the
Iinternet to which the same piracy site is located in order to prevent pirate
operators from undermining its decision.

88. The obligation and approval for ISPs to begin disabling access to the sites
would only be triggered by the Commission’s decision. The role and purpose of
the IPRA would be to manage the worklioad imposed on the Commission and
create a significantly more timely and efficient process for considering
applications than would be possible for the Commission. The efficiency of the
process is crucial, given the pace at which piracy can evolve online.

89. A person whose website has been identified as a piracy site or any other
appropriate party that wishes to object to or amend the Commission’s approval of
additions to the list of piracy sites would do so by making an application under
section 62 of the Act. Alternatively, that party could seek leave to appeal the
Commission’s decision or judicial review of the Commission’s decision in the
Federal Court of Appeal. It is anticipated that such instances would be rare,
given that the IPRA would only recommend and the Commission would only add
websites that are blatantly, overwhelmingly, or structurally operating for an illegal
purpose. In practice this would mean almost exclusively hardcore piracy sites,
the proprietors of which typically recognize the indefensible nature of their
conduct and do not attempt to defend it in these types of forums.

000028



-6 -

90. If any party believed that a Commission decision raised legal,
jurisdictional, or constitutional issues, or was otherwise unreasonable, it could
raise them through an appeal or judicial review in the Federal Court of Appeal.

91. A Commission approval process based on IPRA recommendations and
the record developed by the IPRA, combined with the possibility of a more
expansive process open to the public pursuant to an application under section 62
of the Act or an appeal or judicial review in the Federal Court of Appeal, would
appropriately balance the interests of affected parties by ensuring that the
system is procedurally fair while at the same time ensuring that the system
operates quickly enough to achieve its important objectives.

E. TELECOMMUNICATIONS POLICY CONSIDERATIONS

92. Section 36 of the Act provides that “except where the Commission
approves otherwise, a Canadian carrier shall not control the content or influence
the meaning or purpose of telecommunications carried by it for the public.” The
Commission has considered the scope of section 36 in the 2009 internet traffic
management practice (“ITMP") proceeding and in a 2016 proceeding regarding
section 12 of the Quebec Budget Act. In those proceedings two principles
emerge. First, the Commission will consider whether to grant approval under
section 36 based on whether the measure approved “would further the
telecommunications policy objectives set out in section 7 of the Act”.*® Second,
the Commission considers that it has the primary mandate to consider whether a
service provider can disable access to a site and that its approval is required
regardless of other legal or juridical requirements.

93. Consistent with these principles, the coalition brings this application before
the Commission. As described above, piracy is a major and urgent threat to
Canada’s social and economic fabric, and its growing impact despite years and
millions of dollars invested in traditional enforcements represents an exceptional
circumstance that must be dealt with to protect the ability of Canada’s
communications system to advance the objectives of the Telecommunications
Act. In accordance with the Commission’s view of its mandate, the coalition
believes the Commission is an appropriate, and certainly the most efficient,
forum to deal with that threat.

(a) Respecting the Role of ISPs as Common Carriers

94. The establishment of IPRA as an independent third party with a mandate
to recommend to the CRTC the piracy sites to which ISPs should be required to
disable access ensures that ISPs continue to operate as neutral intermediaries

% Telecom Regulatory Policy 2009-657; Telecom Commission Letter Addressed to Distribution List and
Attorneys General (1 September 2016); Telecom Decision CRTC 2016-478.
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and never to exercise any control over or influence the purpose or meaning of
the content they carry. Instead, the ISP simply implements a Commission
determination. Thus, the important telecommunications policy principle of
separation of carriage and content is maintained.®” Legally requiring ISPs not to
provide access to websites that are unlawful does not involve the issues of
common carriage obligations or net neutrality and both principles would remain
fully respected.

(b)  Eulfiliment of Telecommunications Policy Objectives

95.  Granting the order sought in this application under sections 24, 24.1, and
36 of the Act will fulfill a number of the telecommunications policy objectives set
out in section 7 of the Act, specifically:

) Section 7{a) calls for a telecommunications system ‘“that serves to
safeguard, enrich and strengthen the social and economic fabric of
Canada and its regions”. Internet piracy represents a threat to the social
and economic fabric of Canada. It threatens the profitability, viability and
employment generated by Canadian creative and broadcasting industries.
Similarly, piracy represents a threat to the social fabric of Canada by
undermining the creation and legitimate dissemination of Canadian works
(and other socially important works). It also harms consumers and
undermines Canadian’s trust in, and therefore the development of, the
digital economy.

(i)  Section 7(h) calls for a telecommunications system that “responds to the
economic and social requirements of users of telecommunications
services”. Clearly the Canadian telecommunications system should
encourage compliance with Canada’s laws, including laws with respect to
the intellectual property communicated by telecommunications. Those
laws exist to foster social and economic objectives important to Canadian
society, including encouraging the creation and dissemination of creative
works through the creation of a rights system (under the Copyright Act and
related statutes) that fairly compensates content creators.

(i)  Section 7(i) calls for a telecommunications system “to contribute to the
protection of the privacy of persons.” Piracy sites are among the leading
sources of the dissemination of malware and the hacking and theft of the
personal and private information of Canadian consumers. Disabling
access to some of the most prominent ones will significantly contribute
toward the protection of the privacy of Canadian Internet users.

96. This proposal allows relevant stakeholders to come together to address
the increasingly serious threat to Canada’s economic and social fabric posed by
Internet piracy which, given its online nature and the existing legislative and

57 As described in note 27, above, this has recently been confirmed by the Supreme Court.
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regulatory framework in Canada, is most effectively dealt with by means of the
Commission’s telecommunications policies.

Implementation

97. The coalition requests that in its decision on the current application, the
Commission impose a condition under sections 24 and 24.1 of the Act on all
companies offering Internet access service in Canada requiring them to disable
access to locations on the Internet identified as piracy sites by the Commission
from time to time. The list of sites could be maintained as an appendix to the
decision on the current application, with the Commission amending the appendix
each time a new site is added to the list.

98. The coalition also requests that the decision on the current application
approve under section 36 of the Act the actions required to be taken by ISPs to
comply with the condition.

99. Finally, the coalition requests that the members of the coalition that are
Canadian carriers be directed to work with rightsholders, other ISPs, and
consumer advocacy and citizen groups to develop the proposed governance
structure, constating documents, and evaluation criteria for the IPRA, as
discussed above. These materials would form the basis of a further application
to the Commission to consider and approve (with changes, if necessary) the
detailed nature of the operations of the IPRA, similar to what was done in respect
of the CCTS in Telecom Decision CRTC 2007-130.

100. As the proposed regime would not be operational until the follow-up
proceeding is complete, the coalition recommends that the Commission direct
the responsible carriers to file such a further application within three months of
the Commission’s decision on the current application.

CONCLUSION

101. This proposal advanced in this Application represents an effective,
efficient, and moderate approach to advancing the economic and social
objectives of the Telecommunications Act.

¢ It addresses the rapidly growing crisis of Internet piracy that threatens jobs
and economic and cultural output in Canada’s creative economy;

o It is carefully tailored to address only sites that are blatantly,
overwhelmingly, or structurally engaged in piracy;

e It is a practical approach that reflects the modern realities of piracy,
including the shift from downloading to streaming and the increasing ease
with which content can be stolen, relocated and transmitted internationally;
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e It ensures fairness and accountability through transparent decision-making
following a robust evidentiary and hearing process, conducted by an
independent administrative body with extensive experience making
decisions in the public interest, and subject to judicial oversight.

e It preserves net neutrality in Canada by continuing to treat ISPs as
common carriers who do not unilaterally disable access to piracy sites.

102. The coalition hopes that the Commission will approve this initiative and we
look forward to working with the Commission and other stakeholders in

implementing this important proposal.
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Martel, Sylvie

e e R
From: Malcolmson, Robert < @bell.ca>
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To: Seidl, Chris
Subject: final appendix
Attachments: FairPlay Canada 2018-01-29 Appendix A.pdf

Second and final appendix, as requested.
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January 26, 2018

Privileged & Confidential

BCE inc.

5025 Creekbank Rd.

Floor 5

Mississauga, ON L4W 0B6

Attention: Mr. Robert Malcolmson
Senior Vice-President, Regulatory Affairs

Dear Sir:
Re: CRTC Jurisdiction to Impose a Piracy Blocking Regime

You have asked for our opinion about whether the Telecommunications Act (the
“Telecommunications Act)' grants the Canadian Radio-television and Telecommunications
Commission {the “CRTC") jurisdiction to implement a regime (the “Proposed Regime") under which
all Canadian Internet service providers (“ISPs”) would be required to disable access for residential
and mobile customers to sites that have been determined — upon review by an independent agency
- to be blatantly, overwhelmingly or structurally engaged in the infringement of copyright, or the
enablement or facilitation of the same. In addition, you have asked whether the Proposed Regime
would violate the freedom of expression guaranteed by s. 2(b) of the Canadian Charter of Rights
and Freedoms (the “Charter’)? or the CRTC's common law duty of procedural fairness.

'$.C 1993, ¢. 38.

? Part | of the Constitution Act, 1867, being Schedule B to the Canada Act, 1982 (U.K.), 1983, ¢. 11.
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1. EXECUTIVE SUMMARY

In our view, the CRTC has jurisdiction to implement the Proposed Regime. Section 24 of the
Telecommunications Act permits the CRTC to impose “any condition” upon the offering and
provision of telecommunication services by ISPs that are Canadian carriers, and s. 24.1 enables it
to do the same even for non-carrier iSPs. Section 24 has consistently been given a broad
interpretation by the courts — particularly when read alongside the residual powers in ss. 32(g), 51
and 67(1)(d) — and the CRTC has issued several orders under it which, like the Proposed Regime
itself, require carriers to take measures to assist innocent parties with problems the carriers did not
create but which they are well-positioned fo address. The ability fo issue such third party
assistance orders is also directly contemplated by ss. 24.1(b)-(d). While ISPs are prohibited from
controlling the content they transmit, this should not apply when they do so pursuant to 2 mandatory
CRTC order, and in any case s. 36 of the Telecommunications Act aliows the CRTC to approve
exceptions to this. Further, the Proposed Regime will advance several of the Canadian
telecommunications policy obiectives in s. 7 of the Telecommunications Act (specifically, ss. 7(a),
7(g), 7(h) and 7{(i)). Accordingly, the CRTC has the authority to promulgate the Proposed Regime.

This conclusion is confirmed when the Telecommunications Act is read within the larger statutory
scheme of which it forms a part, consisting of the Broadcasting Act (the “Broadcasting Act’),” the
Radiocommunication Act (the “Radiocommunication Act’)* and the Copyright Act (the “Copyright
Act)® The Proposed Regime involves the regulation of ISPs acting as such rather than
broadcasting undertakings, so the Broadcasting Act is not directly engaged. Nevertheless, the
Proposed Regime will further the policy objectives of the Broadcasting Act no less than those of the
Telecommunications Act itself. A similar synergy exists with the Radiocommunication Act, which
expressly prohibits the decoding and retransmission of encrypted subscription programming signals
without the lawful distributor's authorization. Such activities are common on many piracy sites. And
there is no operational or purpose conflict with the Copyright Act. The Proposed Regime does not
alter any of the rights or remedies granted under the Copyright Act, as would be the case, for
instance, if it created a new or broadened form of relief directly against pirate operators. Instead,
the Proposed Regime contemplates an administrative order by the CRTC against ISPs, who are
intermediaries to the copyright holder-infringer relationship, and its primary purpose is to advance
Canadian telecommunications policy objectives. While one of the Regime’s effects will be to
strengthen copyright, this is no different from other anti-piracy mechanisms that exist outside the
Copyright Act, such as those contained in the Radiocommunication Act. The focus of the Proposed
Regime, coupled with its requirement for CRTC oversight, also makes it different from other anti-
piracy measures that Parliament has rejected in Copyright Act amendments to date.

The Proposed Regime will not violate s. 2(b) of the Charter. Freedom of expression does not
authorize the use of private telecommunications facilities to biatantly, overwhelmingly or structurally
engage in piracy, and even if it did, the Proposed Regime is a proportionate exercise of discretion.

Finally, the Proposed Regime adequately discharges the CRTC’s common law duty of procedural
fairness. Before any site biocking order takes effect, the CRTC will attempt to give piracy operators
notice of the application, an opporfunity to make submissions 10 an independent administrative
agency, and reasons for its decision. They ¢an also ask the CRTC 1o review, rescind or vary its
decision, and seek leave to appeal it or move for judicial review in the Federal Court of Appeal.

’8.C. 19891, 6. 1.
j R.S.C. 1985, c. R-2.
"R.S.C. 1985, ¢. C-42.
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2. FACTS

A coalition (the “Coalition”) of more than 20 broadcasting distribution undertakings ("BDUs”), ISPs,
broadcasters and other stakeholders in the Canadian broadcasting and creative industries intends
to make an application to the CRTC in support of the Proposed Regime. The application is a
response to the growing problem of Internet piracy, i.e., the presence of websites, applications and
services that make available, reproduce, communicate, distribute, decrypt or decode copyrighted
material (e.g., TV shows, movies, music and video games) — or enable, induce or facilitate such
actions — without the authorization of the copyright holder. In this opinion, “piracy” refers to this
range of activities, “pirate operators” refers to those who operate the websites,® applications and
services (not the individuals that use them), and “piracy sites” refers to locations on the Internet at
which one accesses the websites, applications and services that are blatantly, overwhelmingly or
structurally engaged in piracy.

Over the last several years, piracy has emerged as a significant issue in Canada, with at least 1.88
billion visits being made by Canadians to piracy sites in 2016 alone. The consequences of piracy
for Canada’s social and economic fabric are profound, and affect many different segments of the
population:

(a) The Cultural Sector: Content creators and rightsholders are denied the financial and other
intangible benefits that flow from their work, and lose the ability to control the quality and
integrity of their creations and the time and manner of their viewing. This reduces economic
opportunities for cuiltural sector participants, and undermines the development of new
Canadian content.

(b) The Broadcasting and Telecommunications System: Broadcasters are unable to fully
monetize their programming investments, and become reluctant to make additional
investments in new programming, thus causing further harm to the cuitural sector in addition
{o the broadcasting sector itself. Additionally, legitimate BDUs cannot fairly compete with
pirate operators, resulting in fewer television subscriptions or cancellations and less BDU
investment in critical new telecommunications infrastructure, technologies and distribution
models, together with lower BDU contributions to Canadian cultural production funds.

(c) Consumers: Consumers who lawfully access copyrighted material are penalized by
effectively subsidizing the creation of content for those who choose to access piracy sites.
Further, consumers who pay for piracy sites will have no recourse if they do not work as
promised, and expose themselves to significant privacy issues given the well-documented
hacking, identify theft and malware risks that attend such activities. This in turn also
diminishes confidence in the Canadian telecommunications system.

Legal mechanisms for combatting piracy currently exist under both the Copyright Act and the
Radiocommunication Act. As discussed more fully at pages 36-42 below, these statutes enable
copyright holders and BDUs to sue pirate operators for damages and to seek injunctions against
them from a court in certain circumstances. However, there are numerous difficulties in combatting
piracy through these conventional methods. Because pirate operators are frequently anonymous
and located abroad, they are difficult to identify, and judicial orders to combat piracy are not readily
available in many foreign jurisdictions nor —if obtained in Canada — are they practically enforceable

® The term “websites” is used here to describe websites and other locations on the Internet, including servers and Internet
Protoco! (IP) addresses.

140375/409466
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there. Further, even where a judicial response is possible, pirate operators may quickly shut down
their piracy sites and recreate them under different names, or in different jurisdictions, leading to
expensive, time-consuming and inefficient litigation that often fails to provide rightsholders with any
real remedy or compensation including because of the lack of assets of most piracy operations.
This problem has been emphasized by the courts. As the Irish Court of Appeal recently observed:

...[Aldvances in digital technology and the increasing use of the internet have led to such
widespread, anonymous infringement by computer users to the point where it is almost pointless
for copyright holders to pursue such individuals who engage in online peer-to-peer file sharing.

...[F]rom time fo time the copyright holders had pursued such consumer infringers in the pastin

this jurisdiction by means of civil action in the High Court. This proved to be a futile exercise
which consumed great amounts of time and effort and at considerable cost, because as often as
not the infringer proved to be a teenager or young aduit who had used a home computer for
such file sharing and against whom an award of damages {which might in any event have been
small or even negligible) would have been a wholly empty exercise.

The basic ineffectiveness of these remedies are not disputed by either party to this appeal and,
in any event, graphic accounts of the futility of the traditional remedies for copyright infringement
in this context were given in evidence... This is doubtless why in recent times the copyright
holders have focused on seeking remedies against ISPs...”

As a result of these concerns, the Coalition recommends that the CRTC foliow the lead of at least
20 other countries, many of whom are major trading partners of Canada with similar legal and
political traditions (e.g., the United Kingdom, Australia and France), by implementing a regime
which would require ISPs to disable access {o piracy sites for their consumers. Such regimes have
proven highly effective in these other jurisdictions, where they also contain processes to ensure
procedural fairness for alleged pirate operators and mechanisms to compel ISP compliance.

Building on these international models, the Proposed Regime involves the following characteristics:

(a) The CRTC will issue an order: (i} imposing a condition under ss. 24 and 24.1 of the
Telecommunications Act on all Canadian ISPs requiring them to disable access to locations
on the Internet identified as piracy sites by the CRTC from time to time:® and (i) approving
under s. 36 of the Telecommunications Act the actions required to be taken by ISPs to
comply with this condition. ‘

{b) A specialized new independent organization (the “Internet Piracy Review Agency”, or
“IPRA”) will be established under the Canada Not-for-Profit Corporations Act.” The CRTC
will appoint the IPRA under s. 70(1)(a) of the Telecommunications Act to inguire into
applications from rightsholders and other parties to ideniify websites as piracy sites, and
report to the CRTC about whether fo add the websites to the list of piracy sites identified by
the CRTC. The IPRA will be overseen by a board of unpaid directors comprised of
rightsholders, I1SPs and consumer and citizen groups, with no single stakeholder group
having a controlling position, and those directors (who would also constitute its members)
would be responsible for financial and policy oversight but have no involvement whatsoever
in evaluating applications regarding particular websites. Instead, responsibility for receiving
and reviewing applications and making recommendations to the CRTC would lie with a

7 Sony Music Entertainment lrefand Lid, v. UPC Communications ireland Ltd., {2016] 1ECA 231, §7-8.
:This opinion assumes that the arder will be directed at retail rather than wholesale Infernet services offerad by 1SPs.
§.C. 2008, ¢. 23.
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small number of part-time IPRA staff with relevant experience. The CRTC will direct the
members of the Coalition who are Canadian carriers to work with rightsholders, 1SPs and
consumer and citizen groups to develop a proposed governance structure for the IPRA that
will be considered in a follow-up proceeding held by the CRTC.

(c) The IPRA’s determination of such applications will be guided by criteria it develops in
conjunction with content creators, broadcasters, BDUs, ISPs and community stakeholders,
that is approved by the CRTC in the follow-up proceeding, for evaluating whether a
particular website blatantly, overwhelmingly or structurally engages in piracy (e.g., the
extent, impact and flagrancy of the website’s piracy activities, the disregard for copyright
demonstrated by its owners, whether the website is expressly or implicitly marketed or
promoted in connection with potential infringing uses, etc.).

(d) The CRTC will direct the IPRA to establish an application procedure that is consistent with
the following principles: (i) the commencement of a proceeding by filing an application with
the IPRA which identifies a proposed piracy site and contains summary evidence about it;
(i) the attempted service of the application upon the website owner at the contact email
address provided on the website (if any) as well as via a “WHOIS" lookup (and possibly
additional measures if no address can be found), and upon all ISPs using the email
addresses currently on file with the CRTC,; (iii) a right by the website owner to serve a notice
of intent to respond on the IPRA and the applicant within 15 days, followed by an additional
15 days for the website owner o provide summary evidence in response — if no response is
made by the website owner, the IPRA would still be required to consider whether the
evidence before it is sufficient to determine that the site is a piracy site; (iv) an oral hearing
by teleconference within 15 days of the response when the IPRA deems it necessary; and
(v) after the IPRA considers the evidence and representations of the applicant and website
owner, and based on its criteria, a decision about whether to recommend to the CRTC that it
add the website to the piracy site list.

(e) The IPRA would submit its recommended additions to the list of piracy sites to the CRTC
for consideration and approval, and the CRTC will determine whether or not to accept them
after conducting a review. Ifthe CRTC accepts the recommendation, it will provide reasons
to the site operator, and issue an order varying the list of piracy sites. The CRTC could then
quickly or automatically extend the site blocking requirement to additional locations on the
internet to which the same piracy site is located in order to prevent pirate operators from
undermining its decision.”® The obligation and approval for ISPs to begin disabling access
to the newly-added site will only be friggered upon the CRTC’s decision. The pirate
operator or any other appropriate party that wishes to object can make an application to the
CRTC to review, rescind or vary its decision under s. 62 of the Telecommunications Act,
seek leave to appeal from it to the Federal Court of Appeal under s. 64, or seek to judicially
review the decision in the Federal Couwrt of Appeal.

"0 A similar extension procedure has been adopted in site-blocking orders granted by English courts: see, e.g., Twentieth
Century Fox Film Cormp. v. British Telecommunications Ple, [2011] EWHC 2714 (Ch), 1612

1403791499466
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3. DISCUSSION

{a) Jurisdiction to Impiement the Proposed Regime

{i) The Telecommunications Act
A, introduction

The jurisdiction of the CRTC in relation to 18Ps derives from the Telecommunications Act. In
Reference re Broadcasting Act (the “ISP Reference”), the Supreme Court of Canada described the
role of ISPs as follows:

ISPs provide routers and other infrastructure that enable their subscribers to access contentand
services made available on the internet. This includes access to audio and audiovisual programs
developed by content providers. Content providers depend on the ISPs' services for Internet
delivery of their content to end-users. The ISPs, acling solely in that capacity, do not select or
originate programming or package programming services. ...

ISPs may provide retail internet services directly to consumers, or wholesale Internet services to
other ISPs. They fall into two main groups: ™

(1) i18Ps that are “telecommunications commaon carriers” (“TCCs”) under s. 2 of the
Telecommunications Act, i.e. “a person who owns or operates a transmission facility used
by that person or another person to provide telecommunications services to the public for
compensation” (“Primary ISPs”)."

(2) ISPs that are not TCCs but are still “telecommunications service providers” (“TSPs”),' such
as resellers who lease rather than own or operate the transmission facilities used to provide
Internet services on a wholesale basis (“Secondary ISPs”).

The CRTC views the provision of retail Internet services as a “telecommunications service” within
the meaning of s. 2 of the Telecommunications Act (i.e., “a service provided by means of
telecommunications facilities and includes the provision in whole or in part of telecommunications
facilities and any related equipment, whether by sale, lease or otherwise™).'® Therefore, Primary

1201211 S.C.R. 142, 2.
2 Reference io the Federal Court of Appeal - Applicability of the Broadcasting Act o internet service providers —
Broadeasting Order CRTC 2009452, 28 July 2009, §8; Review of the Internet traffic management practices of Intemet
service providers - Telecom Regulatory Policy CRTC 2008-657, 21 October 2008, 96 and footnotes 1-2. of. Reference re
Broadcasting Act, [2012] 1 S.C.R. 142, §10.
** Since 1999, the CRTC has forborne from exercising its powers under ss. 25, 27(1), 27(8), 27(8), 29 and 31 of the
Telecommunications Act in relation to Primary 18Ps offering retall Internet services, pursuantto s. 34(1). However, the
CRTC retained the power under s. 24 of the Telecommunications Act to "to impose conditions on the offering and
provision of retail 1S as may be necessary in the future”: Forbearance from Retail Internet Services — Telecom Order
CRTC 99-592, 25 June 1990, 940-42; Reference to the Federal Court of Appeal ~ Appficability of the Broadcasting Act to
internet service providers — Broadcasting Order CRTC 2009-452, 28 July 2008, 18; Modifications fo forbearance
framework for mobile wireless data services — Telecom Decision CRTC 2010-445, 30 June 2010, 8. Accordingly, the
CRTC's forbearance decisions with respect to Primary 1SPs do not prevent it from relying on s. 24 of the
Telecommunications Act to implement the Proposed Regime.
* Section 2 of the Telecommunications Act defines a “telecommunications service provider' to mean “a person who
%ovides basic telecommunications services, including by exempt transmission apparatus’.

Reference to the Federal Court of Appeal -~ Applicability of the Broadcasting Act fo Infernet service providers —
Broadcasting Order CRTC 2008-452, 28 July 2008, 1S

140379/499466
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ISPs that provide retail Internet services are subject to direct regulation under the
Telecommunications Act.' Further, since the introduction of s. 24.1 of the Telecommunications Act
on December 16, 2014 —discussed at page 11 below — Secondary ISPs have alsc been subject to
regulation under the Telecommunications Act."

As TCCs and TSPs, iSPs are involved in the activity of “telecommunications”, i.e., “the emission,
transmission or reception of intelligence by any wire, cable, radio, optical or other electromagnetic
system, or by any similar technical system”."® However, some of the content which ISPs transmit -
such as TV shows, movies, music, and video games — is not simply “intelligence” (“signs, signals,
writing, images sounds or intelligence of any nature”),"” but also falls within the definition of
“programs” in the Broadcasting Act as “sounds or visual images, or a combination of sounds and
visual images, that are intended to inform, enlighten or entertain, but... not... visual images,
whether or not combined with sounds, that consist predominantly of alphanumeric text”.®

The CRTC has concluded that the fransmission of programs over the Internet constitutes a form of
“pbroadcasting”,?' a term defined in s. 2(1) of the Broadcasting Act to mean “any transmission of
programs, whether or not encrypted, by radio waves or other means of telecommunication for
reception by the public by means of broadcasting receiving apparatus, but... not...any such
transmission of programs that is made solely for performance or display in a public place”. Despite
this, the Supreme Court of Canada held in the /SP Reference that 1SPs do not qualify as
“broadcasting undertakings”® subject to regulation under the Broadcasting Act when acting solely in
their capacity as ISPs, since ISPs only provide the mode of transmission and have no control over
the content of the programming. This aspect of the ISP Reference is discussed in more detail at

pages 29-30 below.

As a result of the ISP Reference, ISPs continue to be regulated under the Telecommunications Act
rather than the Broadcasting Act® In this regard, ISPs may be contrasted with certain website
operators, including pirate site operators, who transmit programs to the public over the Internet.
Such website operators fail within the non-exhaustive definition of “broadcasting undertakings” in
the Broadcasting Act, though the CRTC has exempted them from Part Il of Broadcasting Act
pursuant to s. 9(4) by means of the “Digital Media Exemption Order”.**

S 1bid, 78.
4 Application of regulatory obligations directly to non-carriers offering and providing telecommunications services —
Telecom Regulatory Policy CRTC 2017-11, 17 January 2017, 412, 4, 16, 28 and 32-36.

Telecommunications Act, s. 2{1), s.v. “elecommunications”.
' Ibid, s. 2(1), s.v. “intelligence”.

Broadcasting Act, 5. 2{1), s.v. "program”.
' New Media — Broadcasting Public Notice 1889-84/Telecom Public Notice 99-14, 17 May 199, {33-46; Review of
broadcasting in new media - Broadcasting Regulatory Policy CRTC 2009-329, 4 June 2008, 127 and 31-33; Reference fo
the Federal Court of Appeal - Applicability of the Broadcasting Act fo Internet service providers — Broadeasting Order
CRTC 2008-452, 28 July 2009, 91, 9, 18-18.
% Section 2{1) of the Broadcasting Act defines a "broadeasting undertaking” to "includele] a distribution undertaking, a
ggogramming underiaking and a network”.

This follows from s. 4 of the Telecormmunications Act and s. 4(4) of the Broadcasting Act, discussed at pages 30-31
below.
2 amendments to the Exemplion order for new media broadcasting undertakings (now known as the Exemption order for
digital media broadcasting undertakings} — Broadcasting Order CRTC 2012-408, 26 July 2012, Appendix. The Digital
Media Exemption Order extends to, infer afia, any "undertaking [that] provides broadcasting services... delivered and
accessed over the Internet’. See also Regulatory framework for mobile television broadcasting services — Broadcasting
Public Notice CRTC 2008-47, 12 April 2006, 428 and footnote 2.
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Accordingly, given that the Proposed Regime contemplates an order against ISPs, not the pirate
operators themselves, the CRTC’s jurisdiction must be found within the Telecommunications Act.
This statute, enacted in 1993, revised and consolidated a variety of provisions in the now-repealed
Railway Act (the “Railway Act’)® and National Telecommunications Powers and Procedures Act
(“NTPPA"*® (formerly the National Transportation Act) which until then had governed the
telecommunications jurisdiction of the CRTC (and before its acquisition of those powers in 1976,
that of the Canadian Transport Commission).?” The Supreme Court of Canada has stated that “the
purpose of the Telecommunications Act is to encourage and regulate the development of an
orderly, reliable, affordable and efficient telecommunications infrastructure for Canada”.?® One ofits
principal innovations was the introduction of the Canadian telecommunications policy objectives in
s. 7.

7 liis hereby affirmed that telecommunications performs an essential role in the maintenance of
Canada’s identity and sovereignty and that the Canadian felecommunications policy has as its
objectives

(a) to facilitate the orderly deveiopment throughout Canada of a telecommunications
system that serves fo safeguard, enrich and strengthen the social and economic fabric
of Canada and its regions;

(b) to render reliable and affordable telecommunications services of high quality
accessible fo Canadians in both urban and rural areas in all regions of Canada;

(c) to enhance the efficiency and competitiveness, at the national and international
levels, of Canadian telecommunications;

{d) to promote the ownership and control of Canadian carriers by Canadians;

(e} to promote the use of Canadian {ransmission facilities for telecommunications within
Canada and between Canada and points ouiside Canada;

(f) to foster increased reliance on market forces for the provision of telecommunications
services and to ensure that regulation, where required, is efficient and effective;

{g) to stimulate research and development in Canada in the field of telecommunications
and to encourage innovation in the provision of telecommunications services;

{h) to respond to the economic and social requirements of users of telecommunications
services; and

(1) to contribuie to the protection of the privacy of persons.

Pursuant to s. 47 of the Telecommunications Act, the CRTC is required to consider and implement
these objectives in the exercise of all its powers under the statute.®

22 R.S.C 1985 ¢ R-3.
R.8.C. 1885, ¢. N-20.
’ Formerly the Board of Transport Commissioners of Canada, formerly the Board of Railway Commissioners of Canada.
t‘:a Barrie Public Utilities v. Canadian Cable Television Assn., {20031 1 5.C.R. 476, 438,
“ Bell Canada v. Bell Aliant Regional Communications, [2009] 2 8.C.R. 784, §1-2 and 28.
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47 The Commission shall exercise its powers and perform its duties under this Act and any
special Act

(a) with a view to implementing the Canadian telecommunications policy objectives and
ensuring that Canadian carriers provide telecommunications services and charge rates
in accordance with section 27; and

(b) in accordance with any orders made by the Governor in Council under section 8 or
any standards prescribed by the Minister under section 15.

Nevertheless, the telecommunications policy objectives in s. 7 cannot themselves empower the
CRTC to implement the Proposed Regime. Instead, its authority to do so must be grounded in one
of the jurisdiction-conferring provisions in the Telecommunications Act.*

As the Supreme Court of Canada has observed, the Telecommunications Act grants the CRTC
“broad” and “comprehensive regulatory powers”, including “numerous specific powers”.*' The
primary jurisdiction-conferring provisions of relevance here are those in ss. 24, 24.1 and 36.

B. Sections 24 and 24.1

Sections 24 and 24.1 provide as follows:
24 The offering and provision of any telecommunications service by a Canadian carrier are
subject to any conditions imposed by the Commission or included in a tariff approved by the
Commission.
24.1 The offering and provision of any telecommunications service by any person other than a
Canadian carrier are subject to any conditions imposed by the Commission, including those
relating fo
(a) service terms and conditions in contracts with users of telecommunications services;
(b) protection of the privacy of those users;
(c) access to emergency services; and

(d) access to telecommunications services by persons with disabilities.

While these two provisions are intimately related, they have different historical origins and concern
separate groups of ISPs.

% Barrie Public Utilities v. Canadian Cable Television Assn., [2003] 1 8.C.R. 476, 42; Bell Canada v. Bell Aliant Regional
Communications, [2008] 2 S.C.R. 784, 949-50; Reference re Broadcasting Regulatory Policy CRTC 2010-167 and
Broadcasting Order CRTC 2010-168, [2012]1 3 S.C.R. 489, §21-23; Bell Canada v. Canada (Atfomey General), 2016 FCA
217, §48-48.

¥ Bell Canada v. Bell Aliant Regional Communications, [2009] 2 S.C.R. 764, 428 and 32. See also: Telus
Communications Inc. v. Canada (C.R.T.C.), 2004 FCA 365, 148, leave to appeal refused, [2004] $.C.C.A. No. 573; Shaw
Cablesystems (SMB) Ltd. v. MTS Communications Inc., 2008 MBCA 29, 110-13; Reference re: User Fees Act, 2009 FCA
224, 934 and 50; Wheatland County v. Shaw Cablesystems Lid., 2009 FCA 291, §50; MTS Allstream [nc. v. TELUS
Communications Co., 2000 ABCA 372, §15, 17, 20 and 31, leave to appeal refused, [2010] 8.C.C.A. No. 28.
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Section 24 has existed in the Telecommunications Act since its inception, and is the successorto s.
341(3) of the Railway Act, which provided that:

[341%(3) The Commission may by regulation prescribe the terms and conditions under which any
traffic may be carried by the company.*?

The conditions that the CRTC may impose under s. 24 are directed towards the offering and
provision of any telecommunications service by a “Canadian carrier”, defined in s. 2(1) of the
Telecommunications Act 1o mean “a telecommunications common carrier that is subject to the
legislative authority of Parliament”. Accordingly, s. 24 does not authorize the CRTC to impose
conditions upen a Secondary ISP, only a Primary ISP. However, this gap is filled by s. 24.1, a
provision that came into force in 2014 and that permits the CRTC to impose conditions upon the
offering and provision of “any telecommunications service by any person other than a Canadian
carrier’. Therefore, the CRTC may impose conditions upon Secondary ISPs under s. 24.1.

Even before s. 24 was enacted, s. 341(3) was given a broad interpretation,” which enabled the
CRTC to determine the substantive terms and conditions of carriage that would be binding as a
matter of iaw upon any parties to an agreement of service designated by the CRTC (whether they
agreed to those terms as a matter of contract or not).* With the coming into force of
Telecommunications Actin 1993, the CRTC’s power under s. 24 was expanded even further. This
was due largely to the introduction of the Canadian telecommunications policy objectives in s. 7,
coupled with the requirement in s. 47 that the CRTC exercise the s. 24 power with a view to
implementing them. As the Supreme Court of Canada has said of the analogous policy objectives
in s. 3(1) of the Broadcasting Act, “[wlhile such declarations of policy may not be invoked as
independent grants of power, they should be given due weight in interpreting specific provisions of
an Act’, since “Parliament must be presumed to have empowered the CRTC to work towards
implementing” them.®® As a result of the s. 7 policy objectives, the types of conditions which s. 24
may authorize are much broader than those available under s. 341(3) of the Railway Act, a factthat
that has been recognized by the CRTC itself.*® Further, s. 73(2)(b) of the Telecommunications Act

* This provision appears to have existed in various forms since The Railway Act. 1903, 3 Edw. VI, ¢ 58, and underwent
several numbering changes during ifs successive consolidations: see Telecommunications Workers' Union v. Canada,
[1989]2 F.C. 280 (C A)), 12 and footnote 2, leave to appeal refused, [1988] S.C.C.A. No. 530; Telus Communications Co.
v. Canada (A.G.), 2014 FC 1157, §2.
® This was consistent with the more general tendency to characterize the powers accorded to the CRTC under the
Raitway Act and NTPPA as “broad” ones: Bell Canada v. Canada (CRT.Cj, [1989]1 S.C.R. 1722 at 1740, 1756 and
1762-1763.
% B.G. Linton Construction Ltd. v. Canadian National Raitway Co., [1975] 2 S.C.R. 678 at 686-691. See also; Grand
Trunk Raitway Co. of Canada v. Robinson, [1815] A.C. 740 at 744 (P.C. (Canada)), Canadian Pacific Raflway Co. v.
Parent, [1917] A.C. 195 at 201-204 (P.C. {Canada)); and Sherfock v. Grand Trunk Railway Co. of Canada (1921), 62
S.C.R. 328 at 332-337.
* Reference re Broadcasting Regulatory Policy CRTC 2010-167 and Broadcasting Order CRTC 2010-168, [2012] 3
SCR. 489, %32 See zlso Barrie Fublic Utilities v. Canadian Cable Television Assn., [2003] 1 S.C.R. 478, {137, Bell
Canada v. Canada (Attorney General}, 2016 FCA 217, §48.
Provision of telecommurications services to custormers in mufti-dwelling units — Telecom Decision CRTC 2003-45, 30

June 2003, §1:

In 1993, Parliament enacted the Telecommunications Act (the Act), replacing the telecommunications-related
provisions of the Raitway Act. The Act affirmed many of the policy objectives that the Commission had been
giving effect to under the Raifway Act since the 1970's, including the introduction of competition in various
telecommunications markets. Section 7 of the Act declares... Canadian telecommunications policy... The Act
provides the Commission with new powers fo impose conditions of service on Canadian carriers under
section 24... [emphasis added!
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makes the contravention of a s. 24 condition a punishabile offence, and s. 27(3) states that “[tlhe
Commission may determine in any case, as a question of fact, whether a Canadian carrier has
complied with... any decision made under section 24”.

The increased authority conferred by s. 24 is consistent with Parliament’s objective in enacting the
Telecommunications Act. As the Minister of Communications stated when Bill C-62 (ultimately
enacted as the Telecommunications Acty was introduced on second reading, the legislation was
designed to implement “a simpiified and more flexible regulatory system”.*” Thisis illustrated by the
fact that s. 341(3) of the Railway Act was preceded by two provisions — ss. 341(1) and (2) -~ which
focused on the narrow issue of CRTC approval for limitation of liability clauses in service
agreements. In the Telecommunications Act, Parliament separated s. 24 from the limitation of
liability provision (s. 31), thereby confirming the generality of the conditions that the CRTC can
impose under s. 24.

The Supreme Court of Canada'’s decision in Bell Canada v. Bell Aliant Regional Communications™
is instructive here. The Court in that case found that the CRTC’s power to determine just and
reasonable rates under s. 27 of the Telecommunications Act, together with its power to order any
carrier to adopt an accounting method under s. 37, could — when read together with the
telecommunications policy objectives in s. 7, pursuant to s. 47 — reasonably authorize it to require
that excess rates from residential telephone services (which it had previously ordered be
maintained in deferral accounts by certain carriers) be used, inter alia, to fund broadband
expansion, with any remaining amounts being credited to current subscribers. While the Court's
analysis focused primarily upon the power-conferring provisions in ss. 27 and 37, it also referred to
s. 24 (alongside s. 32(g), discussed at pages 18-20 below), and emphasized that the provision
permits the CRTC to impose “any” condition on the provision of a service:

The Telecommunications Act grants the CRTC the general power to set and regulate rates for
telecommunications services in Canada. All tariffs imposed by carriers, including rates for
services, must be submitted to it for approval, and it may decide any matter with respect to rates
in the telecommunications services industry, as the following provisions show:

24. The offering and provision of any telecommunications service by a Canadian

carrier are subject to any conditions imposed by the Commission or included in a
tariff approved by the Commission.

25. (1) [quetation omitied]
32 The Commission may, for the purposes of this Pari,
(g) in the absence of any applicable provision in this Part, delermine anv matier

and make any order relating to the rates, tariffs or telecommunications services
of Canadian cariers.

... Together with its rate-setting power, the CRTC has the ability to impose any condition on
the provision of a service, adopt any method to determine whether a rate is just and
reasonable and require a carrier to adopt any accounting method. ...**

% pouse of Commons Debates, 34™ Parl., 3" Sess., No. 14 (19 April 1993) at 18070 (Hon. Perrin Beatty).
*12009] 2 S.C.R. 764.
* Ibid, $129 and 38, underlining in original, bolding and italics added.
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These comments suggest that s. 24 is to be viewed as a broad, jurisdiction-conferring provision
which permits the CRTC to impose such conditions upon the provision of a service as reasonably
further the policy objectives in s. 7 of the Act. This is underscored by the Supreme Court's
comments about s. 27 of the Telecommunications Act, which — like s. 24 — had antecedents in the
Railway Act. in finding the CRTC could reasonably conclude that s. 27 authorized its order, the Bell
Aliant Court observed that the scope of s. 27 was greatly enlarged from that in the Railway Act by
virtue of s. 47 of the Telecommunications Act and the inclusion of the policy objectives ins. 7:

...[Slignificantly, the Railway Act contained nothing analogous to the statutory direction
under s. 47 that the CRTC must exercise ils rate-setting powers with a view fo
implementing the Canadian telecommunications objectives sef out in s. 7. These
statutory additions are significant. Coupled with its rate-selting power, and its ability to use
any method for arriving at a just and reasonable rate, these provisions contradict the
restrictive interpretation of the CRTC's authority proposed by various parties in these

appeals.
This was highlighted by Sharlow J.A. when she stated:

Because of the combined operation of section 47 and section 7 of the
Telecommunications Act ..., the CRTC's rating jurisdiction is not limited to
considerafions that have fraditionally been considered relevant to ensuring a fair
price for consumers and a fair rate of return to the provider of telecommunication
services. Section 47 of the Telecommunications Act expressly requires the CRTC
to consider, as well, the policy objectives listed in section 7 of the
Telecommunications Act. What that means, in my view, is that in rating decisions
under the Telecommunications Act, the CRTC is entitled to consider any or all of
the policy objectives listed in section 7...

...[Tlhe CRTC may set rates that are just and reasonable for the purposes of the
Telecommunications Act through a diverse range of methods, taking into account a variety of
different constituencies and interests referred to in s. 7, not simply those it had previously
considered when it was operating under the more restrictive provisions of the Railway
Act. ...

... The CRTC... is required to consider the statutory objectives in the exercise of its
authority, in contrast fo the permissive, free-floating direction to consider the public
interest that existed in ATCO. The Telecommunications Act displaces many of the
traditional restrictions on rate-setting described in ATCO, thereby granting the CRTC the
ability to balance the interests of carriers, consumers and competitors in the broader context of
the Canadian telecommunications industry. ..

i.t'herefore agree with the following observation by Sharlow J.A

The Price Caps Decision required Bell Canada to credit a portion of its final rates fo a
deferral account, which the CRTC had clearly indicated would be disposed of in due
course as the CRTC would direct. There is no dispute that the CRTC is entitled to use
the device of a mandatory deferral account {o impose a contingent obligation on a
telecommunication service provider to make expenditures that the CRTC may directin
the future. it necessarily follows that the CRIC is entitled fo make an order

crystallizing that oblivation and directing a particular expenditure, provided the
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expenditure can reasonably be justified by one or more of the policy objectives
listed in section 7 of the Telecommunications Act. ...

it would, with respect, be an oversimplification to consider that Bell Canada (1989) applies to bar
the provision of credits to consumers in this case. Bell Canada (1989) was decided under the
Railway Act, a statutory scheme that, significantly, did not include any of the
considerations or mandates set out in ss. 7, 27(5) and 47 of the Telecommunications
Act. ..

in my view, the CRTC properly considered the objectives set out in s. 7 when it ordered
expenditures for the expansion of broadband infrastructure and consumer credits. In doing so, it
treated the statutory objectives as guiding principles in the exercise of ifs rate-setting
authority. Pursuing pohcy objectives through the exercise of its rate-setting power is
precisely what s. 47 requires the CRTC fo do in setting just and reasonable rates.*’

As with s. 27, the scope of the authority conferred upon the CRTC by s. 24 was greatly increased
with the introduction of the Canadian telecommunications policy objectives in the
Telecommunications Act.

This is confirmed by the Federal Court of Appeal’s recent decision in Bell Canada v. Amtelecom
Limited Partnership.*! At issue there was whether the CRTC had jurisdiction to impose a
mandatory code of conduct for providers of retail wireless and voice data services (the “Wireless
Code”) which applied retrospectively to contracts entered into before the Wireless Code came into
effect (thereby depriving wireless carriers of certain cancellation fees and the recovery of financial
inducements to customers). The CRTC grounded its retrospective authority to promulgate the
Wireless Code upon s. 24 of the Telecommunications Act, coupled with the telecommunications
policy objectives in, inter afia, ss. 7(a) and (h), with the Wireless Code specifically directing wireless
providers to offer services to subscribers according to its terms as a condition under s. 24. In
holding that the CRTC did not act unreasonably in finding that s. 24 gave it the necessary authority
to make the Wireless Code retrospective, the Federal Court of Appeal held such a power could be
inferred from s. 24 by implication, even though it was not explicit. This was in large part because
the CRTC was acting in the legitimate pursuit of the s. 7 telecommunications policy objectives:

.. Since itis conceded by all that section 24 does not explicitly authorize the CRTC to make
rules with retrospective application, it can only do so if that power must arise by
necessary implication because without such a power, it could not fulfill its statutory mandate. ..

The Code implements several of the policy objective[s] of the Act, particularly paragraph
7(f) - fostering increased reliance on market forces for the provision of services ~ and paragraph
7(h) - responding to the social and economic requirements of users. To that extent, the
CRTC's objectives are grounded in the Act and in the Canadian telecommunications
policy. This is an important factor in ensuring that the CRTC’s position is not simply
"saying it's so makes it s0.” As a result, the promulgation of the Code as a whole is a matter
squarely within the CRTC's mandate and within the Act's policy objectives.

4 tbid, §42-43, 48, 53, 57, 62 and 74, underiining in original, bolding and italics added. See also: MTS Allstream Inc. v.
Edmonton (City of), 2007 FCA 108, $44-52, 64 and 66; Wheatland County v. Shaw Cablesystems Ltd., 2009 FCA 291,
1{56 and 80; Belf Mobility Inc. v. Anderson, 2012 NWTCA 4, 22

12015 FCA 126. See also: Shaw Cablesystems (SMB) Lid. v. MTS Communications Inc., 2006 MBCA 29, f10-11;
Penny v. Belf Canada, 2010 ONSC 2801, 129, MTS Allstream Inc. v. TELUS Commumcatmns Co., 2008 ABCA 372,
917, leave to appeal refused, [2010] 8.C.C.A No. 28,

1403791495466
MT DOCS 17120182v14

000047



%ﬁthy page 15

When one considers the Code as a whole, one can see that one of its effects will be to put more
information in the hands of consumers. To the extent that the functioning of any market is de-
pendent on the quality of the information available to market participants, the coming into force
of the Code should make the market for wireless services more dynamic as consumers make
better informed choices at more frequent intervals. It is not unreasonable to conclude that
achieving this state of affairs is indeed in the best interests of consumers.

Does i follow from this that the Code shouid therefore be implemented as soon as practicable?
At paragraph 365 of the Code, the CRTC noted that if the Code only applies to new contracts,
"many Canadians with pre-existing wireless contracts will not fully benefit from the Wireless
Code until these pre-existing contracts expire or are amended." Given the CRTC's intention fo
put more information info the hands of consumers so as to increase the dynamism of the
market, it is reasonable to have all consumers on the same footing as soon as possible. It
is perhaps this limited non-technical view of "undue discrimination” which the CRTC had in mind.
From the point of view of the regulation of the retail market in voice and data wireless services,
the CRTC could reasonably consider that section 24, by necessary implication, gives it
the power fo impose the Code retrospectively.

As a result, on the basis of the record before this Court, | am of the view that the CRTC's implicit
interpretation of section 24 to the effect that it [the CRTC] has the right to make the Wireless
Code applicable to contracts concluded before the Code came into effect is reasonable. ...*

We acknowledge that s. 24 is framed in broad terms (“subject to any conditions imposed by the
Commission”), and that the Supreme Court of Canada in Reference re Broadcasting Regulatory
Policy CRTC 2010-167 and Broadcasting Order CRTC 2010-168 (“Cogeco”) held that general

“basket clause” provisions (in that case, ss. 9(1)}(b)(i), 9(1)(h) and 10(1)(k) of the Broadcasting Act,

which permit the CRTC to issue make such licensing conditions "as the Commission deems
appropriate” and such regulations “respecting such other matters as it deems necessary for the
furtherance of its objects™) do not empower the CRTC to take measures solely because they are
linked to one of its statutory policy objectives.® In doing so however, the Cogeco Court
distinguished such basket clauses from true jurisdiction-conferring provisions, giving as an example
the CRTC's authority to require “just and reasonable” rates under s. 27 of the Telecommunications
Act at issue in Bell Aliant:

The difference between general regulation making or licensing provisions and true

jurisdiction-conferring provisions is evident when this case is compared with Bell Canada
v. Bell Aliant Regional Communications, 2009 SCC 40, [2009] 2 S.C.R. 764. In Bell Aliant,
this Court was asked 1o determine whether the creation and use of certain deferral accounts lay
within the scope of the CRTC's express power to determine whether rates set by
telecommunication companies are just and reasonable. The CRTC’s jurisdiction over the
setting of rates under s. 27 of the Telecommunications Act, 5.C. 1993, c. 38, provides that
rates must be just and reasonable. Under that section, the CRTC is specifically empowered
to determine compliance with that requirement and is conferred the express authority to "adopt
any method or technique that it considers appropriate” for that purpose (s. 27(5)).

This broad, express grant of jurisdiction authorized the CRTC to create and use the deferral
accounts at issue in that case. This stands in marked conirast to the provisions on which

“ tbid, $149-50 and 55-57, emphasis added.
“ Reference re Broadcasting Regulatory Policy CRTC 2010-167 and Broadcasting Order CRTC 2010-168, [2012] 3

S.C.R. 488, §24-25.
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the broadcasters seek to rely in this case, which consist of a general power to make
regulations under s. 10(1)(k) and a broad licensing power under s. 9(1)(b)(i). Jurisdiction-
granting provisions are not analogous fo general regulation making or licensing authority
because the former are express grants of specific authority from Parliament while the
latter must be interpreted so as not fo confer unfettered discretion not contemplated by the
jurisdiction-granting provisions of the legislation.**

As in Bell Aliant, the power to impose conditions of service in s. 24 is not a basket clause, but
instead an express grant of specific authority that is “fully supported by unambiguous statutory
language”.*® The fact that it is framed in broad terms, like s. 27, is simply a necessary corollary to
the scope of the power which it confers upon the CRTC.

Further, it is important to consider s. 24 alongside s. 24.1. That provision is similar to s. 24 in
stating that “{tlhe offering and provision of any telecommunications service” is “subject to any
conditions imposed by the Commission”. Importantly, s. 24.1 then goes on to provide four specific —
but non-exhaustive — illustrations of this power in subsections (a)-(d):

(a) service terms and conditions in contracts with users of telecommunications services;
(b) protection of the privacy of those users;
{c) access o emergency services; and
(d) access to telecommunications services by persons with disabilities.
The significance of these subsections is evident from the Supreme Court’'s comments in Cogeco:

A broadly drafted basket clause, such as s. 10(1)(k), or an open-ended power fo insert
"such terms and conditions as the [regulatory body] deems appropriate” (s. 9(1)(h))
cannot be read in isolation.... Rather, "[tJhe content of a provision 'is enriched by the rest
of the section in which it is found .." ... In my opinion, none of the specific fields for
regulation set out in s. 10(1) perfain to the creation of exclusive rights for broadcasters to
authorize or prohibit the distribution of signals or programs, or to control the direct economic
relationship between the BDUs and the broadcasters.*®

In other words, the specific fields for regulation set out in ss. 24.1(a)-(d) can be used to interpret the
types of “conditions” that may be imposed by the CRTC upon the “offering and provision of
telecommunications services” in s. 24.% Notably, several of the s. 24.1 illustrations are similar to

“ Ibid, §26-27, emphasis added.

> Befl Canada v. Bell Aliant Regional Communications, [2009] 2 $.C.R. 784, §50. See also Wheatland County v. Shaw
Cablesystems Lid., 2008 FCA 281, 156 and 60

 Reference re Broadeasting Regulatory Policy CRTC 2010-167 and Broadeasting Order CRTC 2010-168, [2012] 3
S.C.R. 489, 929. See alsc ATCO Gas & Pipefines Lid. v. Alberta (Energy & Utilifies Board}, [2006] 1 8.C.R. 140, 97, 41,
48, 50 and 74-75.

“T\While s. 24.1 was enacted after s. 24, the provision may still be referred to when construing the scope of s. 24. See s,
42(3) of the Inferpretation Act, R.6.C, 1985, ¢. 1-21 {"An amending enactment, as far as consistent with the tenor thereof,
shall be construed as part of the enactment that it amends®). As noted in G. T. Campbell & Associates Ltd. v. Hugh
Carson Co. Ltd., [1879] O.J. No. 4248 {C.A.), $21, "amendments to a statute are o be construed together with the original
Act to which they relate as constituting one law and as part of a coherent system of legislation; the provisions of the
amendatory and amended Acts are to be harmonized, if possible, so as to give effect to each and to leave no clause of
either inoperative”. Therefore, for the purposes of interpreting s. 24 of the Telecommunications Act within the entire
context of the entire Act, “[tihe Act as a whole includes any amendments that have come into force before the relevant
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the Proposed Regime in requiring ISPs to take measures to assist innocent parties with problems
the TSP did not itself create but which they are well-positioned to address (i.e., protecting their
privacy, providing access to emergency services and providing access to services for disabled
persons). Therefore, unlike the basket clauses in Cogeco, the statutory context of s. 24 suggests
that both it and s. 24.1 permit the CRTC to impose conditions upon ISPs which protect the
intellectual property rights of third parties.

This interpretation is consistent with the way in which the CRTC has used ss. 24 and 24.1 in
practice. In addition to the Wireless Code, the provisions have been relied upon to impose a variety
of conditions that further the Canadian telecommunications policy objectives, including:

» Consumer safeguards, such as coinless and cardless payphone access to 9-1-1,
prominently displaying payphone rates, increasing accessibility for customers with
disabilities, protecting customer privacy and confidential customer information, supporting
customer transfers to other carriers, disclosure of Internet traffic management practices,

acceptance of service cancellations and the National Do Not Call List.*

e Security deposit policies, provision of telephone directories and the suspension or
disconnection of service.*®

o Requiring certain TSPs fo provide teletypewriter relay service to enable people with hearing
or speech disabilities to communicate with voice telephone users using text, and to provide
bridge funding for a naﬂonal video relay service for Deaf, Hard of Hearing or speech
impaired individuals.®

s Requiring carriers to communicate certain information (e.g., in residential telephone
directors, newspaper notices or communications plans for local forbearance) in alternative
formats to visually impaired Canadians upon request.”’

e Requiring carriers who serve multi~dwellmg units to allow other carriers to access
subscribers in the units using their facilities.”

e Requiring that cable carmiers offering hi gh-speed retail Internet service make that service
available for resale by other I1SPs at a discount.*

facts arose’ {i.e., those, Izkes 24.1, enacted before the Proposed Regime is implemented): R. Sullivan, Sullivan on the
Construction of Statuz‘es 6" ed. {Markham, Ont.: LexisNexis Canada Inc., 2014), §13.4 (and §13.5 and 24.76-24.78).
“ Application of reguiatory obligations directly to non-carriers offering and providing telecommunications services -
”Felecom Reguiatory Policy CRTC 2017-17, 17 January 2017, §3, 18, 28, 34-36 and Appendix.
* Forbearance from the regulation of retail local exchange services « Telecom Decision CRTC 2006-15, 6 April 6008,
g1
Video Relay Service - Telecom Regulatory Policy CRTC 2014-187, 22 April 2014, 92 and 45; Structure and mandate of
the video relay service administrator — Telecom Regulatory Policy CRTC 2014-659, 18 De:cember 2014, §58.
1 Follow-up to Broadcasting and Telecom Regulatory Policy 2008-430 - Requirements for telecommunications service
providers fo communicate certain information in alternative formats ~ Telecom Regulatory Policy CRTC 2010-132, 4
March 2010, 411, 14 and 17.
? Provision of telecommunications services fo customers in multi-dwelling units — Telecom Decision CRTC 2003-45, 30
Jtme 2003, 141,
Apphcatzon concerming access by Internet service providers fo incumbent cable carriers' felecommunications facilities -
Telecom Decision CRTC 98-11, 14 September 1988, §20.
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o Requiring all carriers that are 9-1-1 network providers to take reasonable measures {o
ensure their 9-1-1 networks are reliable and resilient to the maximum extent feasible.

e Requiring all TCCs fo be members of the Commissioner for Complaints for
Telecommunications Services if they have annual revenues exceeding $1G million or
provide telecommunications services that are within the scope of its mandate.®

e Prohibiting wholesale roaming providers from preventing wireless carriers from disclosing
their identities to customers, prohibiting wholesale roaming providers from applying
exclusivity provisions in wholesale roaming agreements with other mobile wireless carriers,
and mandating subscriber access to certain roaming networks.®

¢ Prohibiting TCCs that provide retail services to individuals or small-business customers from
imposing 30-day cancellation policies on customers, and requiring TCCs to accept customer
cancellation requests from a prospective new service provider on behaif of a customer.”’

Finally, it should be emphasized that ss. 24 and 24.1 appear alongside several other, more general
provisions in the Telecommunications Act that confer residual powers upon the CRTC. These
include ss. 32(6), 51 and 61{(d):

32 The Commission may, for the purposes of this Part,

(g) in the absence of any applicable provision in this Part, determine any matter and
make any order relating to the rates, tariffs or telecommunications services of
Canadian carriers.

51 The Commission may order a person, at or within any time and subject to any conditions
that it determines, to do anything the person is required to do under this Act or any special
Act, and may forbid a person to do anything that the person is prohibited from doing under this
Act or any special Act.

6'7 (1} The Commission may make regulations

(d) generally for carrying out the purposes and provisions of this Act or any special
Act. [emphasis added]

As noted at pages 15-17 above, the Supreme Court’s decision in Cogeco means that these basket
clauses cannot be interpreted to confer an unlimited discretion upon the CRTC. Nevertheless, this
does not mean the foregoing provisions are denuded of any meaningful content. The Federal Court

%4 Matters related to the refiability and resiliency of the 9-1-1 networks - Telecom Regulatory Policy CRTC 2016-165, 2
May 2018, {130.

8 Non-compliance with the Commissioner for Complaints for Telecommunications Services participation requirement —
Telecom Decision CRTC 2013-485 and Telecom Orders CRTC 2013-496, 2013-497, and 2013-498, 18 September 2013,

-5,

Wholesale mobile wireless roaming in Canada - Unjust discrimination/undue preference — Telecom Decision 2014-398,
31 July 2014, 39; Regulatory framework for wholesale mobile wireless services — Telecom Regulatory Policy CRTC
2015-177, 5 May 2015, §148 and 167,

7 The customer transfer process and refated competitive issues — Broadcasting and Telecom Regulatory Policy CRTC
2011191, 18 March 2011, 427 Prohibition of 30-day cancellation policies — Broadcasting and Telecom Regulatory Policy
CRTC 2014-576, 6 November 2014, 940.
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of Appeal recently emphasized this point with reference to the basket clause atissue in Coegceo (s.
10(1){k) of the Broadcasting Act) in Bell Canada v. Canada (Attorney General):

...I agree with Bell that a broadly drafted basket clause such as paragraph 10(1)}(k},
cannot be read in isolation, but rather must be taken in context with the rest of the section in
which itis found, as stated by the Supreme Court in Reference re Broadcasting at paragraph 29.
However, the case at bar may be distinguished from that decision of the Supreme Court in that
a number of the specific fields for regulation set out in subsection 10(1) do pertain to
simultaneous substitution and the creation of an afferent enforcement regime. In my view, the
Supreme Court’s statement in Reference re Broadcasting should not be read as voiding
of any meaning all open-ended provisions such as paragraph 10(1)(k). It simply stood for
the proposition that a provision "is enriched by the rest of the section in which it is found", which
is a simple restatement of the modern interpretive approach. in a case such as the present,
where other sections can be read as supporting an administrative decision-maker's
authority to enact envisaged measures, a basket clause should only reinforce such
authority.*®

Accordingly, while ss. 32(g), 51 and 61(d) do not themselves confer authority upon the CRTC to
implement the Proposed Regime, they “reinforce” its jurisdiction to do so under ss. 24 and 24.1.

As to s. 32(g) (which applies to TCCs, and would thus reinforce the CRTC’s authority over Primary
ISPs under s. 24), the Supreme Court in Bell Aliant relied on s. 32(g) alongside s. 24 in finding the
CRTC had the authority to make the deferral account orders at issue there: see page 12 above. In
addition, the Federal Court of Appeal has found s. 32(g) supported the CRTC’s authority to make
other determinations.®® And prior to the enactment of the Telecommunications Act, the Supreme
Court of Canada and the Federal Court of Appeal repeatedly relied upon the predecessor {o s.
32(g) — s. 340(5) of the Railway Act — for the same purpose.®® In Bell Canada v. Canada
(C.R.T.C.), for instance, the Supreme Court of Canada held that s. 340(5) should receive a broad
interpretation which gave the CRTC authority to make remedial orders (in that case, requiring a
one-time credit to certain consumers upon revisiting interim rates and finding they were not just and
reasonable as required by s. 340(1), the predecessor to s. 27(1) of the Telecommunications Act):

Finally, s. 340(5) of the Railway Act gives the appellant the power to make orders with respect to
traffic, tolls and tariffs in all matters not expressly covered by s. 340:

340. ... (5) In all other matters not expressly provided for in this section, the Commission
may make orders with respect {o all matters relating to traffic, tolls and tariffs or any of
them.

Although the power granted by s. 340(5) could be construed restrictively by the
application of the ejusdem generis rule, | do not think that such an interpretation is
warranted. Section 340(5} is but one indication of the legislator's intention to give the

% 2016 FCA 217, §53, emphasis added.

% Telus Communications Inc. v. Canada (C.R.T.C.}, 2004 FCA 365, 149-50, leave to appeal refused, [2004] 5.C.C A. No.
573; Englander v. Telus Communications Inc., 2004 FCA 387, §73-75. See also: Sprint Canada Inc. v. Bell Canada,
118971 0.J. No. 4772 (Gen, Div.), 31, affd, [1888] O.J. No. 83 (C ALY, MTS Allstream Inc. v. TELUS Communications Co.,
2009 ABCA 372, 120, leave to appeal refused, [2010] S.C.C.A No. 28.

% Bell Canada v. Challenge Communications Ltd, [1979] 1 F.C. 857 (C.A), {112 and 21 (QL); CNCP Telecommunications
v. Canadian Business Equipment Manufacturers Assn., [1985] 1 F.C. 623 (C.A)), 926 (WLe(C), leave to appeal refused,
[1985] 8.C.C.A No. 501; AGT Ltd. v. Canada (CR.T.C.), [1994] F.C.J. No. 19588 (C.A.}, §11-14.
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appeliant all the powers necessary to ensure that the principle set out in s. 340(1), namely
that all rates should be just and reasonable, be observed at all times.

Once it is decided, as | have, that the appellant does have the power to revisit the period during
which interim rates were in force for the purpose of ascertaining whether they were just and
reasonable, it would be absurd to hold that it has no power to make a remedial order where, in
fact, these rates were not just and reasonable. | also agree with Hugessen J. that s. 340(5) of
the Railway Act provides a sufficient statutory basis for the power to make remediai
orders including an order fo give a one-time credit to certain classes of customers.”’

Asto ss. 51 and 67(1)(d) of the Telecommunications Act, the Federal Court of Appea% has pointed

to their predecessors (in ss. 45(2) and 46(1) of the National Transportation Act)®? as “strengthening”

the CRTC's other, more specific heads of jurisdiction, and as “indicat{ing] a legislative intention to

confer a great breadth of power on the CRTC". 8 Indeed, it has found that these provisions confer
“ample authority” in their own right.®*

In fight of the foregoing, it is our view that — provided the Proposed Regime reasonably implements
the Canadian telecommunications policy objectives in s. 7 — the CRTC is clothed with the authority
under ss. 24 and 24.1 of the Telecommunications Act to make a mandatory order against all
Canadian ISPs which requires, as a condition of offering and providing retail Internet services, that
they disable access to locations on the Internet which the CRTC has identified as piracy sites on the
recommendation of the IPRA from time to time. The degree to which the Proposed Regime does, in
fact, implement the telecommunications policy objectives is discussed at pages 23-27 below.

C. Section 36

In addition to ss. 24 and 24.1, it is also important to consider s. 36 of the Telecommunications Act,
which provides:

5111989} 1 S.C.R. 1722 at 1738-1738 and 1762, emphasis added. See also British Columbia Telephone Co. v. Shaw
Cable Systems (B.C.) Lid., [1985] 2 S.C.R. 739, 436 (and {1, 6, 67-68, 78 and 82}, where s, 340(5) was one of the
provisions the Court pointed to in finding the CRTC had authority to regulate the terms of agreements governing cable
company use of telephone company support structures.

%2R 8.C. 1970, ¢. N-17. These sections provided

[45] (2) The Commission may order and require any company or person to do forthwith, or within or at any

" specified time, and in any manner prescribed by the Commission, so far as is not inconsistent with the Railway
Act, any act, matter or thing that such company or person is or may be required to do under the Railway Act, or
the Special Act, and may forbid the doing or continuing of any act, matter or thing that is contrary to the Railway
Act, or the Special Act and for the purposes of this Part and the Railway Act has full jurisdiction to hear and
determine all matters whether of law or of fact.

46. {1} The Commission may make orders or regulations

(a) with respact to any matter, act or thing that by the Railway Act or the Special Act is sanctioned,
required to be done or prohibited;

{b} generally for carrying the Railway Act into effect; ...

These provisions were later renumbered as ss. 48(2) and B0(1) of the NTPPA.

53 ONCP Telecommunications v. Canadian Business Equipment Manufacturers Assn., [1985] 1 F.C. 823 (C.A.), §17 and
22 {and §126) (WLeC), leave fo appeal refused, [1985] 8.C.C.A. No. 501,

5 Bell Canada v. Challenge Communications Ltd., [1978] 1 F.C. 857 (C.A.), 121 (QL). See also: Canadian National
Raifway Co. v. Moffatt, 2001 FCA 327, 45, Shaw Cablesystems (SMB) Ltd. v. MTS Communications Inc., 2006 MBCA

297, 1.
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36 Except where the Commission approves otherwise, a Canadian carrier shall not control the
content or influence the meaning or purpose of telecommunications carried by it for the public.

Section 36 thus imposes a prohibition upon TCCs controlling or influence the content they transmit
without CRTC approval.®*® Notably, the provision does not apply to TSPs, and therefore would only
capture Primary ISPs rather than Secondary ISPs (though a Secondary ISP which voluntarily
controls the content it fransmits in the absence of a mandatory CRTC order under ss. 24 and 24.1
may, depending on the circumstances, be freated as a broadcasting undertaking that is excluded
from the Telecommunications Act by virtue of s. 4, pursuant to the ISP Reference discussed at
pages 29-31 below).

Section 36 is based upon s. 8 of the Bell Canada Act,*® a provision that was repealed upon the a
coming-into-force of the Telecommunications Act. Unlike s. 36, the oid s. 8 did not permit the
CRTC to approve the control or influence of telecommunications by the carrier:

8. Where the Company provides services or facilities for the transmission, emission or reception
of signs, signals, writing, images or sounds or intelligence of any nature by wire, radio, visual or
other electromagnetic systems, # shall act solely as a telecommunications common carrier and
shall not contro! the contents or influence the meaning or purpose of messages transmitted,
emitted or received.

Given the addition of the CRTC approval requirement in s. 36, the provision has granted the CRTC
a new power, as is evidenced by several sections of the Telecommunications Act which refer to
CRTC “pre-approval” as a method through which the CRTC can “regulate” matters.*”” Other
examples of CRTC pre-approval powers are found in ss. 25(1)%° and 29.°°

While s. 36 would thus appear to provide the CRTC with the authority to approve content control by
Primary ISPs, it does not confer the authority o make a mandatory order against Primary 1SPs
requiring them to engage in such an activity. The provision is drafted in permissive terms (“[e]xcept
where the Commission approves otherwise”), and thus seems to confer only a power of approval,

 See Empowering Canadians to protect themselves from unwanted unsolicited and illegitimate telecommunications -
Compliance and Enforcement and Telecom Regulatory Policy CRTC 2018-442, 7 November 2018, 993 (*In accordance
with section 36 of the Act, any conduct by a Canadian carrer that involves the exercise of some power or authority over
the content, or has an impact on the purpose or meaning, of the telecommunications carried by it for the public would
require Commission approval.”).
5.C. 1987, ¢ 19.
" Telecommunications Act, 6. 41.5, 46 3(2), 46 4(b) and 46.5(3)(b).

Telecommunications Act, ¢, 25(1);

25 (1} No Canadian carrier shall provide & telecommunications service except in accordance with a tariff filed
with and approved by the Commission that specifies the rate or the maximum or minimum rate, or both, to be
charged for the service,

 relecommunications Act, s. 29;

28 No Canadian carrier shall, without the prior approval of the Commission, give effect to any agreement or
arrangement, whether oral or written, with another telecommunications common carrier respecting

(a} the interchange of telecornmunications by means of their telecommunications facilities;

{b} the management or operation of either or both of their facilities or any other facilities with which
either or both are connected, or

(¢} the apportionment of rates or revenues between the carriers.
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subject to any conditions necessary to implement the Canadian telecommunications policy in s. 7.0
This has been recognized by the CRTC.”

That said, a CRTC order under s. 36 may be important, because the CRTC takes the view that the
provision makes it illegal for an ISP to block access to a website uniess such blocking is approved
by the Commission, even if another statute or judicial order requires it.”? In our view, an ISP that is
required to block access to a site pursuant to a CRTC or court order is not itself “controlfling] the
content or influencling] the meaning or purpose telecommunications” contrary to s. 36, butis merely
carrying a mechanical process ordered by the CRTC or the court, which is the true controlling party:
see pages 29-31 below. Accordingly, if the CRTC were to make a site blocking order under ss. 24
and 24.1, its approval to the ISP controlling the content under s. 36 should be unnecessary.
Nevertheless, given the CRTC’s position on this issue, it may be prudent fo include a s. 36 approval
alongside the ss. 24 and 24.1 order when implementing the Proposed Regime.

The Commission possesses a broad authority under s. 36 to approve TCC activities which involve
the control of content. This is illustrated by Consumers' Association of Canada v. British Columbia
Telephone Co.” In that case, the Federal Court of Appeal considered the scope of a CRTC
approval requirement in s. 9A of the British Columbia Telephone Company Special Act* which
permitted the company to acquire shares in other companies having similar objects to itself
“Ip]rovided that no agreement therefor shall take effect until it has been submitted to and approved
by the Board of Transport Commissioners for Canada [now the CRTC]". The Court concluded that
the approval power was not subject to any particular restrictions, and that the CRTC had a broad
discretion to determine the circumstances in which it would be applied in the public interest:

... The section itself sets out no criteria which the Commission is required to consider when
exercising its power of approval or disapproval of an agreement of this kind. The Commission
is, in my opinion, free to formulate and apply its own guidelines. It is the master of its own
procedure. ...”

Consistent with this jurisprudence, the CRTC has not imposed a litany of technical requirements
upon its exercise of the s. 36 approval power. Instead, it takes the view that website blocking may
be approved “where it would further the telecommunications policy objectives set out in section 7 of
the Act”.”® While such approval will only be forthcoming in “exceptional circumstances”,”” the CRTC

° ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board), [2006] 1 S.C.R. 140, 1141, 43, 72 and 77-78; Bell
Canada v. Bell Aliant Regional Communications, [2008] 2 S.C.R. 764, 52-53.

™ Telecom Commission Letter- 8622-P48-200610510, 24 August 2008 (“The Commission notes that section 36 of the
Act would not allow it to require Canadian carriers {o block the web sites; rather, under section 36 of the Act, the
Commission has the power to permit Canadian carriers to control the content or influence the meaning or purpose of
telecommunications it carries for the public™).

2 public Interest Advocacy Centre — Application for refief regarding section 12 of the Quebec Budget Act — Telecom
Decision CRTC 2016-479, §8-7 and 18-21. See also. Review of the Intemnet traffic management practices of Intemet
service providers ~ Telecom Regulatory Policy CRTC 2008-857, 21 October 2009, 11121122, Infernet fraffic management
practices — Guidelines for responding to complaints and enforcing framework compliance by Internet service providers —
Telecom Information Bulletin CRTC 2011-809, 22 September 2001, 9, Telecom Commission Letter Addressed fo
Distribution List and Afforneys General - BBB3-PB-201807186, 1 September 2018,

3119811 2 F.C. 461 (C A}, leave to appeal refused, [1981] 8.C.C.A. No. 382.

™ 35.C. 1918, c. 66.

S Consumers' Association of Canada v. British Columbia Telephone Co., [18811 2 F.C. 461 (C.A.), 115 (and 15 and 16),
leave to appeal refused, [1981] S.C.C.A. No. 382, emphasis added.

® public Interest Advocacy Centre — Application for refief regarding section 12 of the Quebec Budget Act — Telecom
Decision CRTC 2016-479, 97 {and §21). '
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has previously indicated its intention to exercise the s. 36 power in order to implement a universal
blocking regime that permits TCCs to prevent nuisance calls with blatantly illegitimate caller |D from
reaching Canadians.” For the reasons below, the Proposed Regime is similarly in furtherance of
the s. 7 policy objectives, and therefore satisfies the threshold for s. 36 relief established by the
Commission.

D, The Section 7 Policy Obijectives

The Supreme Court of Canada has observed that the Canadian telecommunications policy
objectives in s. 7 of Act are "broad”.”® Based on the facts set out at pages 4-5 above, the Proposed
Regime wili implement several of these objectives, in pariicular those in ss. 7(a), (g), (h) and (i):

(1) Section 7{a) (“to facilifate the orderly development throughout Canada of a
felecommunications system that serves to safeguard, enrich and strengthen the social and
economic fabric of Canada and its regions”) — Piracy weakens Canada's economic fabric by
denying creators the financial benefits of their work, reducing creator employment
opportunities, preventing broadcasters from fully monetizing their programming investments,
discouraging broadcasters from investing in new programming, inhibiting fair competition
between BDUs and pirate operators, and reducing BDU contributions to Canadian cultural
production funds. This also weakens Canada's social fabric by undermining the
development of new cultural content, and contributes to an environment in which creators
iose the ability to controi the quality and integrity of their creations and the time and manner
of their viewing. Finally, piracy harms consumers and undermines Canadians’ trust in, and
thus the development of, the digital economy.

(2) Section 7(g) ("fo stimulate research and development in Canada in the field of
telecommunications and to encourage innovation in the provision of telecommunications
services”) — Piracy results in fewer television subscriptions for BDUs and more
canceliations, thus dissuading BDUs from investing in critical new telecommunications
infrastructure, technologies and distribution models.

(3) Section 7(h) (“fo respond to the economic and social requirements of users of
telecommunications services”) — Piracy imposes unfair economic requirements upon
consumers who lawfully access copyrighted material over the Internet or through traditional
broadcasting distribution systems, since it requires them to effectively subsidize the creation
of content for those who choose to access piracy sites, In doing so, it also reduces the
amount of investment in new content available to users of telecommunications services,
thereby frusirating their social requirements. The Canadian telecommunications system
should encourage compliance with Canada’s laws, including intelleciual property laws that
ensure the creation and dissemination of creative works through a rights system that fairly
compensates content creators and distributors of creative content.

7 Review of the Internet traffic management practices of Internet service providers - Telecom Regulatory Policy CRTC
2008-657, 21 October 2009, §122.

® Empowering Canadians to profect themselves from unwanted unsolicifed and illegitimate telecommunications —
Compliance and Enforcement and Telecom Regulatory Policy CRTC 2018-442, 7 November 2016, 95.

78 Bell Canada v. Bell Aliant Regional Communications, [2009]2 S.C.R. 764, 1. See also Penney v. Bell Canada, 2010
ONSC 2801, §142.
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(4) Section 7(i) (“fo contribute to the protection of the privacy of persons”) — Piracy exposes
users of piracy sites to significant privacy issues given the hacking, identify theft and
malware risks such activities create. This also imposes further economic and social
requirements upon these users pursuant to s. 7(h) above.

It is true that several of these poilicy objectives involve a cultural component that transcends the
immediate relationship between ISPs and their subscribers, but the courts have recognized that the
CRTC need not restrict its decisions under the Telecommunications Act to policies which are
“ourely economic”’, and may instead consider their social impact as well in light of “the
Commission's wide mandate under section 7°.%° This is reflected in the preamble to s. 7 (which
affirms that “telecommunications perferms an essential role in the maintenance of Canada’s identity
and sovereignty”) as well as ss. 7(a), (h) and (i) (which include “a telecommunications system that
serves to safeguard, enrich and strengthen the social... fabric of Canada and its regions”,
“respond[ing] to the... social requirements of users of telecommunications services” and
“contribut]{ing] to the protection of the privacy of persons” among the Canadian telecommunications
policy objectives). As the Minister of Communications stated during the House of Commons
debates about Bill C-62, ultimately enacted as the Telecommunications Act:.

The specific reference fo culture is not essential because the bill clearly recognizes in
other ways the increasingly important role of telecommunications as a carrier of cultural
products and services. The policy objectives state that telecommunications “perform an
essential role in the maintenance of Canada’s identity and sovereignty’ and that the
telecommunications system should serve to “enrich and strengthen the social and economic
fabric of Canada’.

Surely our culture is fundamental to our identity and just as surely cultural products and
services are an important part of the social and economic fabric of Canada.
Telecommunications serve to link this country together through a whole range of
activities from personal conversations to data and information transfers, to business
transactions and increasingly to the enjoyment of cultural products and services. On this
the policy statement is quite clear.®’

Further, s. 1 of Cabinet's Order Issuing a Direction to the CRTC on Implementing the Canadian
Telecommunications Policy Objectives™ ~which s. 47(b) of the Telecommunications Act requires
the CRTC to exercise all its powers under the Act in accordance with — explicitly contemplates that
the CRTC may make use of non-economic measures:

1 In exercising its powers and performing its duties under the Telecommunications Act, the
Canadian Radio-television and Telecommunications Commission (the “Commission”} shall
implement the Canadian felecommunications policy objectives set out in section 7 of that Act, in
accordance with the following:

% Atistream Corp. v. Belf Canada, 2005 FCA 247,34, See also Dalhousie Legal Ald Service v. Nova Scotia Power Inc.,
2006 NSCA 74, §27. leave to appeal refused, [2008] 5.C.C.A. No. 376.

1 House of Commons Debates, 34" Parl., 3° Sess., No. 16 (1 June 1993) at 20181 (Hon. Perrin Beatty), emphasis
added. See also: Minutes of Proceedings and Evidence of the Sub-Committee on Bill C-62 of the Standing Committee on
Communications and Culture, 3rd Sess., 34th Parl., Issue No. 1 {April 21, 1893}, at 9-10 (Hon. Perrin Beatty); House of
Commons, Minutes of Proceedings and Evidence of the Sub-Committee on Bill C-62 of the Standing Commiitee on
Communications and Culture, 3rd Sess., 34th Parl., Issue No. 8 (May 11, 1993), at 6 {Hon. Perrin Beatty).

% §.0.R./2006-355.
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{b) the Commission, when relying on regulation, should use measures that satisfy the
following criteria, namely, those that

{ii} if they are of an economic nature, neither deter economically efficient
competitive entry into the market nor promote economically inefficient entry,

(iit) if they are not of an economic nature, to the greatest exient possible, are
implemented in a symmetrical and competitively neutral manner, ... [emphasis
added]

These broad dimensions of the Canadian telecommunications policy objectives are evidenced by
the Bell Aliant case discussed at pages 12-14 above, where the Supreme Court found that the
CRTC acted in furtherance of s. 7 by ordering that excess residentiai telephone service rates
maintained in deferral accounts be used to fund future broadband expansion, and that any excess
be credited to subscribers. In doing so, the Court noted that with the inclusion of 5. 7, the CRTC is
no longer required to follow a “rate of return” model in rate setting, which focuses on achieving a
balance between a fair rate for the consumer and a fair return on the carrier's investment. Instead,
the CRTC can now turn its attention to a wider array of interests beyond the responsible carrier and
its subscriber. Stating thats. 7 led to the creation of a "comprehensive national telecommunications
framework” in which the CRTC was not cbliged to “limit itself to considering solely the service at
issue”, the Supreme Court specifically cited the policy objectives in ss. 7(a) and (h):

...[Tlhese expansive provisions mean that the rate base rate of return approach is not
necessarily the only basis for seiting a just and reasonable rate. Furthermore, based on ss. 7,
27(5) and 47, the CRTC is not required fo confine itself to balancing only the interests of
subscribers and carriers with respect to a particular service. In the Price Caps Decision, for
example, the CRTC chose to focus on maximum prices for services, rather than on the rate base
rate of return approach. it did so, in part, to foster compelition in certain markets, a goal
untethered to the direct relationship between the carrier and subscriber in the traditional
rate base rate of return approach.

In Edmonton (City) v. 360Networks Canada Ltd., 2007 FCA 1086, [2007]4 F.C.R. 747, leave to
appeal refused, [2007], 3 8.C.R. vii, the Federal Court of Appeal drew similar conclusions,
observing that the Telecommunications Act should be interprefed by reference to the
policy objectives, and that s. 7 justified in part the view that the "Act should be interpreted
as creating a comprehensive regufatory scheme” (at para. 46). A duty to take a more
comprehensive approach was also noted by Ryan, who cbserved:

Because of the importance of the telecommunications industry to the country as a
whole, rate-making issues may sometimes assume a dimension that gives them a
significance that exfends beyond the immediate interests of the carrier, its
shareholders and its customers, and engages the interests of the public at large.
it is also part of the duty of the regulator to take these more farwreaching interests
into account.

...[Tihe policy objectives in s. 7, which the CRTC is always obliged to consider,
demonsirate that the CRTC need not limit itself to considering solely the service at issue
in determining whether rates are just and reasonable. The statufe contemplates a
comprehensive national telecommunications framework. It does not require the CRTC to
atomize individual services.
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in deciding to allocate the deferral account funds to improving accessibility services and
broadband expansion in rural and remote areas, the CRTC had in mind its statutorily
mandated objectives of facilitating "the orderly development throughout Canada of a
felecommunications system that serves to ... strengthen the social and economic fabric
of Canada” under s. 7(a); rendering "reliable and affordable telecommunications services ... fo
Canadians in both urban and rural areas" under s. 7(b); and responding "to the economic and
social requirements of users of felecommunications services” pursuant to s. 7(h).

I would therefore conclude that the CRTC did exactly what it was mandated to do under the
Telecommunications Act. It had the statutory authority to set just and reasonable rates, to
establish the deferral accounts, and to direct the disposition of the funds in those accounts. It
was obliged fo do so in accordance with the telecommunications policy objectives set
out in the legislation and, as a result, to balance and consider a wide variety of objectives
and interests. it did so in these appeals in a reasonable way, both in ordering subscriber credits
and in approving the use of the funds for broadband expansion.®

Accordingly, the CRTC can be expected to strike a balance between public and private interests
unders. 7.% This is evident from the many examples of such orders made under ss. 24 and 24.1 at
pages 17-18 above. As the Federal Court of Appeal recognized in Reference re: User Fees Act.

The exercise of the CRTC's powers related to telecommunications services, licences, and
regulatory processes may provide benefits or advantages to non-fee-payers [non-TCCs]. In the
past, the CRTC has exercised its powers lo:

- estabiish a 50% discount for Telecommunications Devices for the Deaf (TDD) users on
long-distance calls for hearing or speech-impaired sub-scribers (Order CRTC 2000-17
(19 January 2000));

- require telephone companies to, on request, provide billing statements and bill inserts
in alternative format to subscribers who are blind ("Extending the availability of
alternative formats to consumers who are blind" (8 March 2002), Telecom Decision
CRTC 2002-13);

- require access to pay telephones, including implementing an upgrade pro-gram for
certain pay telephones o grant access to persons with disabilities ("Access to pay
telephone service” (15 July 2004), Telecom Decision CRTC 2004-47);

- allow public authorities to use the numbers and addresses in 9-1-1 data-bases to
improve the effectiveness of telephone-based emergency public alerting systems ("Use
of £9-1-1 information for the purpose of providing an enhanced community notification
service” (28 February 2007), Tele-com Decision CRTC 2007-13); and

- establish a National "Dce Not Call" List ("Unsolicited Telecommunications Rules
frameworxﬂand the National Do Not Call List" (3 July 2007), Telecom Decision CRTC
2007-48).%

8 Boll Canada v. Bell Aliant Regional Communications, [2009] 2 S.C.R. 764, 145, 47, 72, 75 and 77, emphasis added.
8 Federation of Canadian Municipalities v. AT&T Canada Corp., 2002 FCA 500, 428, leave to appeal refused, [2003]
S5.C.C.A No. 97.

2009 FCA 224, 31.
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Further, and consistent with the Cabinet Direction to the CRTC discussed at pages 24-25 above,
the Proposed Regime would apply equally to all ISPs, including both Primary and Secondary ISPs,
and would therefore be implemented in a symmetrical and competitively neutral manner.

Finally, the Proposed Regime is consistent with the anti-piracy objectives of the Canadian legal
system. Recently, in Google Inc. v. Equustek Solutions Inc.,* the Supreme Court of Canada
upheld an interiocutory injunction requiring Google to de-index the defendant’s websites from all of
its search results worldwide, as the defendant was selling goods on those websites that the plaintiff
claimed violated its intellectual property rights. Although Google argued that it should be immune
from the injunction, since it was a third party to the litigation between the plaintiff and the defendant,
the Supreme Courl rejected this position, finding that injunctions against third parties were often
necessary to prevent the viclation of legal rights. As support for this, the Court pointed to cases in
England where [SPs had been made the subject of blocking orders in the exercise of the judiciary’s
equitable protective jurisdiction, similar to those contemplated under the Proposed Regime:

... Norwich orders have increasingly been used in the online context by plaintiffs who allege that
they are being anonymously defamed or defrauded and seek orders against Internet service
providers to disclose the identity of the perpetrator... Norwich disclosure may be ordered against
non-parties who are not themselves guilty of wrongdoing, but who are so involved in the
wrongful acts of others that they facilitate the harm. In Norwich, this was characterized as a duty
to assist the person wronged {(p. 175; Cartier International AG v. British Sky Broadcasting Ltd.,
[2017], 1 ALE.R, 700 (C.A), at para. 53). Norwich supplies a principled rationale for granting
injunctions against non-parties who facilitate wrongdoing {see Cartier, al paras, 51-55; and
Warner-Lambert Co. v. Actavis Group FPTC EHF, 144 B.M.L.R. 184 {Ch.)).

This approach was applied in Cartier, where the Court of Appeal of England and Wales held that
injunctive relief could be awarded against five non-party Internet service providers who
had not engaged in, and were not accused of any wrongful act. The Internet service
providers were ordered fo block the ability of their customers to access cerfain websites
in order to avoid facilitating infringements of the plaintiff's trademarks. ...*’

For these reasons, it is our view that the Proposed Regime would further the Canadian
telecommunications policy objectives, and that it therefore falls within the scope of the CRTC’s
authority under ss. 24, 24.1 and 36 of the Telecommunications Act.

(if) The Broader Statutory Context

A, An interrelated Scheme

in addition to the Telecommunications Act itself, the broader statutory context provides considerable
support for the view that ss. 24, 24.1 and 36 authorize the CRTC to implement the Proposed
Regime. The Supreme Court of Canada recognized the imporiance of this context in Bell
ExpressVu Limited Parinership v. Rex, a case that also involved the interpretation of several
communications statutes:

In Eimer Driedger’s definitive formulation, found at p. 87 of his Construction of Statutes....

% 2017 SCC 24.
% Ibid, §31-32, emphasis added.
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Today there is only one principle or approach, namely, the words of an Act are to be
read in their entire context and in their grammatical and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and the intention of Parliament.

Driedger's modern approach has been repeatedly cited by this Court as the preferred approach
to statutory interpretation across a wide range of interpretive settings... | note as well that, in the
federal legislative context, this Court's preferred approach is buttressed by s. 12 of the
Interpretation Act... which provides that every enactment “is deemed remedial, and shall be
given such fair, large and liberal construction and interpretation as best ensures the attainment
of its objects”.

The preferred approach recognizes the important role that context must inevitably play when a
court construes the written words of a statute... “Wiords, like people, take their colour from their
surroundings”. This being the case, where the provision under consideration is found in an
Act that is itself a component of a larger statutory scheme, the surroundings that colour
the words and the scheme of the Act are more expansive. In such an instance, the
application of Driedger’s principle gives rise fo... “the principle of inferpretation that
presumes a harmony, coherence, and consistency between statutes dealing with the
same subject matter”, ... %

In Cogeco, the Supreme Court held that the Telecommunications Act forms part of a “larger
statutory scheme” with the Broadcasting Act, the Radiocommunication Act and the Copyright Act,
such that a harmonious interpretation of this legislation should be pursued:

...[T]he Broadcasting Act is part of a larger statutory scheme that includes the Copyright
Act and the Telecommunications Act. .. [Tlhe Telecommunications Act and the
Radiccommunication Act... are the main sfatutes governing carriage, and the
Broadcasting Act deals with content, which is "the object of 'carriage™... In Bell
ExpressVu, at para. 52, Justice lacobucci also considered the Copyright Actwhen interpreting a
provision of the Radiocommunication Act, saying that "there is a connection between these two
statutes”. Considering that the Broadcasting Act and the Radiocommunication Act are
clearly part of the same interconnected statutory scheme, it follows, in my view, that there
is a connection between the Broadcasting Act and the Copyright Act as well. The three
Acts (plus the Telecommunications Act) are part of an interrelated scheme.

Although the Acts have different aims, their subject matters will clearly overlap in places.
As Parliament is presumed to infend "harmony, coherence, and consistency between
statutes dealing with the same subject matier”... two provisions applying to the same facts
will be given effect in accordance with their terms so long as they do not conflict.

Accordingly, where multiple interpretations of a provision are possible, the presumption of
coherence requires that the two statutes be read together so as to avoid conflict. Lamer C.J.
wrote in Pointe-Claire (City) v. Quebec (Labour Courf), [1997] 1 8.C.R. 1015, at para. 61:

There is no doubt that the principle that statutes dealing with similar subjects must be
presumed to be coherent means that inferpretations favouring harmony among
those statutes should prevail over discordant ones.”

8 12002] 2 S.C.R. 558, §126-27, emphasis added.
5 Reference re Broadeasting Regulatory Policy CRTC 2010-167 and Broadcasting Order CRTC 2010-168, [2012] 3
S.C.R. 489, 934 and 37-38, emphasis added.
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Because of the harmony principle — and the associated principle that statutes prevail over
subordinate legislation —the Cogeco Court concluded that the CRTC does not have the authority to
make orders or regulations that conflict with statutes outside its enabling one, whether the
Telecommunications Act, the Broadcasting Act, the Radiocommunication Act or the Copyright Act.*®
For this purpose, the Cogeco Court defined conflict as including both (i) operational conflict and (ii)
purpose conflict: '

... For the purposes of the doctrine of paramountcy, this Court has recognized two types of
conflict. Operational conflict arises when there is an impossibility of compliance with both
provisions. The other type of conflict is incompatibility of purpose. in the latter type, there is no
impossibility of dual compliance with the lstter of both laws; rather, the conflict arises because
applying one provision would frustrate the purpose intended by Parliament in another. ...

... These definitions of legislative conflict are therefore helpful in interpreting two statutes
emanating from the same legisiature. The CRTC’s powers to impose licensing conditions and
make regulations shouid be understood as constrained by each type of conflict. Namely, in
seeking to achieve its objects, the CRTC may not choose means that either operationally conflict
with specific provisions of the Broadcasting Act, the Radiccommunication Act, the
Telecommunications Act, or the Copyright Act, or which would be incompatible with the
purposes of those Acts.®!

For the reasons below, there is no conflict between the Propoéed Regime and the Broadcasting
Act, Radiocommunication Act or Copyright Act. Instead, a harmonious reading of these statutes
with the Telecommunications Act confirms the CRTC's jurisdiction to implement it.

B. The Broadcasting Act

The Broadcasting Act will not be directly engaged by the Proposed Regime. This follows logically
from the Supreme Court of Canada’s decision in the ISP Reference.

The ISP Reference holds that “ISPs do not carry on ‘broadcasting undertakings’ under the
Broadcasting Act when, in their role as ISPs, they provide access through the Internet to
‘broadcasting’ requested by end-users”.% The reason the Court gave for this was that ISPs, in
providing such access, have no control over the content of the programs transmitted to the end-
user, and thus do not engage any of the policy objectives of the Broadcasting Act:

... The ISPs, acting solely in that capacily, do not select or criginate programming or
package programming services. No&l LA held that ISPs, acting solely in that capacity, do
not carry on "broadcasting undertakings”.

We agree with Noél J.A., for the reasons he gave, that the fterms "broadcasting” and
"broadcasting undertaking", interpreted in the context of the language and purposes of the
Broadcasting Act, are not meant o capture enlities which merely provide the mode of
transmission.

Section 2 of the Broadgasting Act defines "broadcasting” as "any fransmission of programs ... by
radio waves or other means of telecommunication for reception by the public”. The Act makes it

 Ibid, 139 and 61,
' Ibid, §44-45, underiining in original.
¥12012] 1 S.C.R. 142, §11.
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clear that "broadcasting undertakings” are assumed to have some measure of control
over programming. Section 2(3) states that the Act "shall be construed and applied in a
manner that is consistent with the freedom of expression and journalistic, creative and
proegramming independence enjoyed by broadcasting undertakings". Further, the policy
objectives listed under s. 3(1) of the Act focus on content, such as the cultural enrichment of
Canada, the promotion of Canadian content, establishing a high standard for original
programming, and ensuring that programming is diverse.

An ISF does not engage with these policy objectives when it is merely providing the
mode of transmission. [SPs provide Internet access to end-users. When providing access to
the Internet, which is the only function of ISPs placed in issue by the reference question, they
take no part in the selection, origination, or packaging of content. We agree with Noél J.A.
that the term "broadcasting undertaking” does not contemplate an entity with no role to
play in contributing to the Broadcasting Act's policy objectives.

Like Noél J.A., we are not convinced that Capital Cities assists the appellants. The case
concerned Rogers Cable's ability to delete and substitute advertising from American television
signals. There was no questioning in Capital Cities of the fact that the cable television
r:cmpames had controf over contenf ISPs have no such ability to control the content of
programming over the Internet.”

In light of the ISP Reference, the Proposed Regime will not involve the regulation of broadcasting
undertakings. While the CRTC will order that ISPs disable access to Internet locations identified by
it as piracy sites — and to that limited extent grant its approval to the ISPs’ “control” over content
under s. 36 — the ISPs will take no part in selecting, originating or packaging the content they
transmit. Under the Proposed Regime, ISPs are not required to monitor websites for piracy and
cannot unilaterally determine which websites are added to the list of piracy sites. Instead, their role
is restricted to implementing a legal requirement to prevent access to piracy sites, which are already
unlawful, and the decision as fo which sites the ISPs should block will be made by the CRTC itself,
on the recommendation 6f the IPRA. An ISP acting pursuant to the CRTC's order, which otherwise
acts solely in its capacity as an ISP, will merely serve as a passive transmitter that plays no
independent role in contributing to the policy objectives of the Broadx:astmg Act. Accordingly, the
Broadcasting Act will be inapplicable pursuant to the ISP Reference.”

This is underscored by the Supreme Court of Canada’s decision in the Google, discussed at page
27 above. There, in issuing a worldwide de-indexing injunction against Google to prevent the
alleged violation of intellectual property rights by a third party website, the Supreme Court rejected
Google's argument that the injunction would alter its “content neutral” character:

...1 have trouble seeing how this interferes with what Google refers fo as its content
neutral character. The injunction does not require Google to monitor content on the Internet,

* Ibid, 92-5 and 9, emphasis added. The Supreme Court's decision in the ISP

#wWe note in this negard thats. 4{4} of the Bmadcasi‘mg Act states that "[flor greater cerlainty, this Act does not apply to
any telecommunications common carrier, as defined in the Telecommunications Acl, when acting solely in that capacity”.
While this provision would only exclude a Primary ISP {acting solely as such) from the Broadeasting Act, it is only enacted
for “greater certainty” and is not exhaustive of the circumstances in which entities may be excluded from the statute. The
ISP Reference holds that the Act does not apply fo any entity which is not acting as a broadcasting undertaking.
Therefore, Secondary 18Ps {acting solely as such) would also be excluded from the Broadcasting Act pursuant tothe ISP
Reference.
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nor is it a finding of any sort of liability against Google for facilitating access to the impugned
websites. ...*°

As in Google, therefore, where altering the public’s accessibility to Internet content pursuant to a
court order did not interfere with Google's content neutral character, ISPs acting pursuant to a
CRTC site blocking order will remain neutral as to the content they transmit.

In addition, such measures would not undermine the concept of “net neutrality”, i.e., “the absence of
restrictions or priorities placed on the type of content carried over the Internet by the carriers and
ISPs”, pursuant fo which “all traffic should be treated equally” and "[d]ata packets on the Internet
should be moved impartially, without regard to content, destination or source”.*® Any restrictions
that the Proposed Regime piaces upon the ability of ISPs to transmit piracy site content wouid be
imposed by the CRTC rather than iSPs themselves, and would represent impartial conditions that
protect existing legal rights, not evaluative judgments about the content, destination or source of the
piracy sites involved. Further, net neutrality is an evolving principle, not a specifically defined set of
rules. While certain rules have been established to be consistent with the principle by regulators
like the U.S. Federal Communications Commission (at various times) and CRTC, these rules do not
encompass the whole principle, which is a freedom, but one that is not absolute. it would be
unreasonable, for instance, to suggest that prohibiting or blocking hate speech or the dissemination
of child pornography on the Internet is an unacceptable breach of net neutrality. Net neutrality may
prevent ISPs from unilaterally interfering with legal online content, but does not restrict the CRTC
from making orders to prevent the dissemination of unlawful content.”

Additional support for the conclusion that the Proposed Regime will not engage the Broadcasting
Act exists in the broader scheme of the Telecommunications Act itself. Pursuantto s, 4:

4 This Act does not apply in respect of broadcasting by a broadcasting undertaking.

Despite this provision, s. 36 of the Telecommunications Actexpressly permits the CRTC to approve
the control of content by a TCC. Therefore, it must be possible for the CRTC to make an order
authorizing content control by a TCC without thereby converting the TCC into a broadcasting
undertaking. Otherwise, s. 4 would prevent s. 36 from ever applying, causing the latter provision to
effectively be read out of the statute.

Moreover, even if it could be concluded that an ISP acts as a broadcasting undertaking when
blocking access to piracy sites on the orders of the CRTC, it would still not deprive the CRTC of the
jurisdiction to issue the order under the Telecommunications Act. This is because the activity of
transmitting content by the ISP would continue fo be solely a telecommunications function. in Bell
Mobility Inc. v. Klass,* the Federal Court of Appeal recently recognized that the CRTC could assert

5 Googie Ine. v. Equustek Solutions Inc., 2017 SCC 24, 148, emphasis added.
CRTC Glossary, sv. ‘nsi neutraizty online: <htto e cricotcaimulllesimvdl e fealossary:
sairedi=608ws3228n=18e=080=0>,

See, Hugh Stephens "Why the Time has Come to block Offshore Pirate Websites in Canada’, Macdonald Laurier
Instntute January 10, 2018, online at <hiine Awww mardonaidiaurier safima.usame.l Q{:%{«@‘ff%?mmwwmtaw ehaites.canars.
hugh-stephens-nside-polloy Wi JWHT Hikn wiiter= ("Net neutrality, as defined by the CRTC, is a policy requiring that
‘alttraffic on the Internet should be given equal ireatment by Internet providers with little o no mampulatim, interference,
prioritization, discrimination or preference given.” Al the same time, under the Telecommunications Act, the CRTC has
authority to implement {or approve] the blocking of websites. Blocking illegal content is fully consistent with requiring 1SPs
to follow the rules of net neutrality (i.e., not to favour or disadvantage some content at the expense of others). By the
same token, blocking offshore content theft wabsites in violation of Canadian law has no impact on net neutrality”).

%2016 FCA 185.
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jurisdiction under the Telecommunications Act over the transmission functions of TCCs even if they
are engaged in selecting, originating or packaging the content they transmit.

The facts in Klass concerned a mobile TV service through which Bell (a TCC) live streamed
television programs to its wireless voice and data customers using the same network it relied on to
provide them with the latter telecommunications services. The Court accepted the CRTC’s finding
that Bell was involved in broadcasting when acquiring, aggregating and packaging the programming
content. At the same time, the Court held that this finding could reasonably stand alongside the
CRTC's further finding that Bell acted as a TCC when providing the fransport and data connectivity
services required for the delivery of the mobile TV service. Justice Dawson for the majority stated:

The nub of Bell Mobility's argument is that there is no concept of "concurrency” between
the Broadcasting Act and the Telecommunications Act Itfollows, in Bell Mobility's view, that
an entity engaged in telecommunications is either:

i. Broadcasting as a broadcasting undertaking governed exclusively by the Broadcasting
Act {notwithstanding that it retransmits through telecommunications technology); or,

ii. Governed exclusively by the Telecommunications Act.
| reject this submission.

In my view, paragraph 9{1)(f) of the Broadcasting Act and section 28 of the Telecommunications
Act demonstrate that the two Acts may apply to different activities carried on in the same
chain of program delivery.

...[Tthe transmission of programs through a telecommunications common carrier's
infrastructure... does not mean that the telecommunications common carrier becomes a
broadcasting undertaking and therefore exempt from the application of the Telecommunications
Act as argued by Bell Mobility.

In light of these provisions, in my view the CRTC reasonably concluded on the evidence before it
that customers accessed Bell Mobile TV through data conductivity and transport services
governed by the Telecommunications Act. At the same time, the acquisition, aggregation,
packaging and marketing of Bell Mobile TV involved a separate broadcasting function
governed by the Broadcasting Act.*®

In concurring reasons that were agreed with by the majority,"® Webb J.A. observed that — in light of
s. 4 of the Telecommunications Act— the applicability of the Telecommunications Act could not turn
only upon whether Bell was "broadcasting” when transmitting the mobile TV service (since all
telecommunication includes but is broader than broadcasting insofar as it extends to any
intelligence of a programming or non-programming nature).”® Instead, the question had to turn on
whether Bell was also broadcasting as a broadcasting undertaking.” 1t was only if Bell was
doing the latter that the Telecommunications Actwould not apply. Justice Webb took a functional
approach to this question, and concluded that Bell was not engaged in broadcasting as a
broadcasting undertaking in relation to the particular activity at issue in the appeal — i.e., its

% Ibid, §60-62 and 68-69, emphasis added.

o Ipid, 33,
92 ibid, 428, 34, 43 and 48.
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transmission of the mobile TV service — since regardiess of its broadcasting activities when
acquiring, aggregating and packaging programs, it transmitted those programs over a voice and
data network that was agnostic as to the particular content being carried:

Bell Mobility submitted that once the CRTC concluded, as it did in paragraph 15 of its
reasons, that Bell Mobility was "involved in broadcasting” and that "mobile TV services
constitute broadcasting services as contemplated by the DMBU exemption order”, this should
have been the end of the matter. According to Bell Mobility, the CRTC should then have
determined that the Broadcasting Act, and not the Telecommunications Act, applied to
the fransmission of programs to its customers as part of its mobile TV services.

I do not agree that these findings would end the matter. The finding that Bell Mobility was
"involved in broadcasting” appears to be based on the functions identified by the CRTC in
para-graph 15 of its reasons. These functions are acquiring rights, aggregating content, and
packaging and marketing of services. None of these functions would be the
“"transmission of programs". Therefore, the conclusion that Bell Mobility was "involved in
broadcasting” in carrying on these functions would not necessarily lead to a conclusion
that it was “"broadcasting” as a "broadcasting underiaking” when it was delivering its
mobile TV services to ifs customers.

In my view, the answer io the question of whether the particular carrier who is transmitting
programs for a broadcaster will then be broadcasting as a broadcasting undertaking, can be
found in Reference re Broadcasting Act, 2012 SCC 4, {2012} 1 S.C.R. 142 (ISP). ...

...[A] person who has no control over the content of programs and is only fransmitting
programs for another person, would not be fransmitting such programs as a
broadcasting undertaking.

The relevant question is whether the CRTC's determination that, even though Bell Mobility
was involved in broadcasting in carrying out certain activities, it was nof broadcasting as
a broadcasting undertaking in transmitting its programs, is reasonable. It is important to
note that section 4 of the Telecommunications Act exempts an activity (broadcasting by a
broadcasting undertaking), not a person or an entire undertaking.

In my view it was reasonable for the CRTC to determine that Bell Mobility, when it was
transmitting programs as part of 2 network that simultaneously transmits voice and other
data con-tent, was merely providing the mode of fransmission thereof - regardless of the
type of content - and, in carrying on this function, was not engaging the policy objectives
of the Broadcasting Act. The activily in guestion in this case related to the delivery of the
programs - not the content of the programs - and therefore, the policy objectives of the
Telecommunications Act related to the delivery of the "intelligence” were engaged.'”

The instant case is even stronger than Kiass. Whereas Klass involved a vertically integrated entity
that itself acquired, aggregated and packaged the programs it transmitted, the ISPs under the
Proposed Regime will have no independent role in selecting, originating or packaging the content
transmitted to end-users. Instead, they will simply be acting at the behest of the CRTC.
Accordingly, the Broadcasting Act should not apply to their transmission function, and the CRTC
should retain the authority under the Telecommunications Actto regulate their delivery of programs.

1% 1bid, §135-36, 45-46, 50 and 53, underlining in original, bolding and italics added.
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Finally, in addition to not conflicting with the Broadcasting Act, the Proposed Regime would greatly
advance the underlying purposes of that statute. Absent the Proposed Regime, several of the
broadcasting policy objectives in s. 3(1) of the Broadcasting Act will continue to be undermined due
to the negative impact that Piracy sites have upon the creation of original Canadian programming:

3 (1) ltis hereby declared as the broadcasting policy for Canada that

140379/499466

(b) the Canadian broadcasting system, operating primarily in the English and French
languages and comprising public, private and community elements, makes use of radio
frequencies that are public property and provides, through its programming, a public
service essential o the maintenance and enhancement of national identity and
cufturaf sovereignty,

(d} the Canadian broadcasting system shouid

(i) serve to safeguard, enrich and strengthen the cultural, political, social
and economic fabric of Canada,

{ii) encourage the development of Canadian expression by providing a wide
range of programming that reflects Canadian attitudes, opinions, ideas, values
and artistic creativity, by displaying Canadian talent in entertainment
programming and by offering information and analysis concerning Canada and
other countries from a Canadian point of view,

(i) through its programming and the employment opportunities arising out of
its operations, serve the needs and interests, and reflect the circumstances
and aspirations, of Canadian men, women and children, including equal rights,
the linguistic duality and multicultural and multiracial nature of Canadian society
and the special place of aboriginal peopies within that society, ...

(e) eacﬁ“element of the Canadian broadcasting system shall contribute in an
appropriate manner fo the creation and presentation of Canadian programming;

{f) each broadcasting underiaking shall make maximum use, and in no case less than
predominant use, of Canadian creative and other resources in the creation and
presentation of programming, unless the nature of the service provided by the
undertaking, such as specialized content or format or the use of languages other than
French and English, renders that use impracticable, in which case the undertaking shall
make the greatest practicable use of those resources;

(z) the programming provided by the Canadian broadcasting system should

(v) inciude a significant contribution from the Canadian independent
production sector,

{(s) private networks and programming undertakings should, to an extent consistent with
the financial and other resources available to them,

(i) contribute significantly to the creation and presentation of Canadian
programming...
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(1) distribution undertakings

(i) should give priority to the carriage of Canadian programming services
and, in particular, to the carriage of local Canadian stations,

(iv) may, where the Commission considers it appropriate, originate
programming, including local programming, on such ferms as are conducive
to the achievement of the objectives of the broadcasting policy set out in this
subsection, and in particular provide access for underserved linguistic and
cultural minority communities. [emphasis added]

This harmony between the Proposed Regime and the Broadcasting Act is important when
construing the scope of the CRTC's authority under the Telecommunications Act itself. Indeed,
courts have repeatedly emphasized that “there is a significant interrelationship between the
Telecommunications Act and the Broadcasting Act’.'®

Further, the Supreme Court of Canada has recognized that the broadcasting policy objectives in s.
3 of the Broadcasting Act may be looked to in interpreting other legislation within the same "larger
statutory scheme” as the Telecommunications Act. In Bell ExpressVu Limited Partnership v. Rex,'™
the Court relied on s. 3 of the Broadcasting Act when construing the Radiocommunication Act. It
found that, given the focus on a unitary broadcasting system in the s. 3 policy objectives, s. 9(1)(c)
of the Radiocommunication Act—which prohibits a person from decoding an encrypted subscription
programing signal without authorization — should be read as imposing an absolute prohibition on
Canadian residents decoding such signals, even when they originate in the United States:

On the other hand, the interpretation of s. 9(1)(c) that | have determined to result from the
grammatical and ordinary sense of the provision accords well with the objectives set out
in the Broadcasting Act. The fact that DTH broadcasters encrypt their signals, making it
possible to concentrate regulatory efforts on the reception/decryption side of the equation,
actually assists with attempts to pursue the statutory broadcasting policy objectives and
to regulate and supervise the Canadian broadcasting system as a single system. It makes
sense in these circumstances that Parliament would seek to encourage broadcasters to go
through the regulatory process by providing that they could only grant authorization to have their
signal deicoded, and thereby collect their subscription fees, after regulatory approval has been
granted.

While the Telecommunication Act ~ unlike the Radiocommunication Act'” ~ does have its own
statement of purpose in s. 7, this should not preclude the CRTC from having regard to s. 3 of the
Broadcasting Act where the chjectives it sets out can be achieved in a manner that is consistent
with the telecommunications ones. Indeed, s. 28(1) of the Telecommunications Act expressly
requires the CRTC to consider the Broadcasting Act objectives when determining undue preference
issues relating to the transmission of programs, and the Supreme Court of Canada did not object o
the fact that the CRTC considered broadcasting objectives when interpreting the
Telecommunications Act in Barrie Public Utilities v. Canadian Cable Television Assn. (stating
instead that “[tthe Broadcasting Act is not directly applicable to this appeal but is nevertheless

® 1bid, 2016 FCA 185, 39,
%% 12002] 2 S.C.R. 859.

"% Ibid, 149, emphasis added.
Y tbid, §44.
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relevant’).'®  Accordingly, the symmetry between the Proposed Regime and s. 3 of the
Broadcasting Act supports the CRTC's jurisdiction under ss. 24, 24.1 and 36 of the
Telecommunications Act.

C. The Radiocommunication Act

The Proposed Regime also finds further support when the Telecommunications Act is read
alongside the Radiocommunication Act. In Bell ExpressVu, the Supreme Court accepted that the
Radiocommunication Act is connected to the Telecommunications Act itself, not simply to the
Broadeasting Act.

... S. Handa et al., Communications Law in Canada (loose-leaf), at p. 3.8, describe the
Radiocommunication Act as one "of the three statutory piliars governing carriage in Canada”.
These same authors note at p. 3.17 that:

The Radiocommunication Act embraces all private and public use of the radio
spectrum. The close relationship between this and the telecommunications and
broadcasting Acts is determined by the fact that felecommunications and
broadcasting are the two principal users of the radioelectric spectrum.’”

A similar point was made in Cogeco, quoted at page 28 above. The connection between the two
statutes is underscored by s. 5(1.1) of the Radiocommunication Act. 1t provides that, in exercising
the powers under s. 5(1) — which enable the Minister of Industry to, infer alia, “do any other thing
necessary for the effective administration of this Act” — the Minister "may have regard to the
objectives of the Canadian telecommunications policy set out in section 7 of the
Telecommunications Act’."*

The significance of the Radiocommunication Act lies in the fact that it makes the pirating of
subscription television signals an offence that gives rise to both penal sanctions and civil liability: """

2 in this Act,
;Gbscription programming signal means radiccommunication that is intended for
reception either directly or indirectly by the public in Canada or elsewhere on payment of
a subscription fee or other charge;

9 (1) No person shall
(c) decode an encrypted subscription programming signal or encrypted network

feed otherwise than under and in accordance with an authorization from the lawful
distributor of the signal or feed;

L [2003] 1 S.C.R. 476, {39 {and §37-38). The Court did find the CRTC erred by using the purpose clauses of both
statutes to create jurisdiction under the Telscommunications Act, but that was not because of its reliance on the
Broadcasting Act objectives in a telecommunications conlext. See also Barrie Public Utiliies v. Canadian Cable
Television Assn., 2001 FCA 236, 446-54, affd, [2003] 1 5.C.R. 476, where Rothstein J.A. did not object to the CRTC's
consideration of broadcasting objectives in interpreting the Telecommunications Act.

%% Beif ExpressVu Limited Parinership v. Rex, [2002] 2 8.C.R. 559, §44, emphasis added.

M gee also Telus Communications Co. v. Canada (A.G), 2014 FC 1, 86, 88, 94-97, 101 and 109; Telus
Communications Co. v. Canada (A.G.), 2014 FC 1157, §44-48.

" Criminal liability for telecommunications piracy also exists in ss. 326-327 of the Criminal Code, R.S.C. 1985, ¢, C-46.
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(e) retransmit to the public an encrypted subscription programming signal or
encrypted network feed that has been decoded in confravention of paragraph (c).

[10}(2.1} Every person who contravenes paragraph 9(1)(c) or (d) is guilfy of an offence
punishable on summary conviction and is liable, in the case of an individual, to a fine not
exceeding ten thousand dollars or o imprisonment for a term not exceeding six months, or to
both, or, in the case of a corporation, to a fine not exceeding twenty-five thousand dollars.

(2.2) Every person who confravenes paragraph 9(1)(e) is guilty of an offence punishable on
summary conviction and is liable, in the case of an individual, to a fine not exceeding twenty
thousand dollars or to imprisonment for a term not exceeding one year, or to both, or, in the case
of a corporation, 1o & fine not exceeding two hundred thousand dollars.

18 (1) Any person who

(a) holds an interest in the content of a subscription programming signal or
network feed, by virtue of copyright ownership or a licence granted by a copyright
owner,

(b) is authorized by the lawful distributor of a subscription programming signaf or
network feed to communicate the signal or feed to the pubilic,

(c) holds a licence to carry on a broadcasting undertaking issued by the Canadian
Radio-television and Telecommunications Commission under the Broadcasting Act, ...

may, where the person has suffered loss or damage as a result of conduct that is
contrary to paragraph 9(1j(c), (d) or (e) or 10(1)(b), in any court of competent jurisdiction, sue
for and recover damages from the person who engaged in the conduct, or obtain such
other remedy, by way of injunction, accounting or otherwise, as the court considers
appropriate.

(6) Nothing in this section affects any right or remedy that an aggrieved person may have
under the Copyright Act. [emphasis added

Accordingly, by virtue of . 9(1)(e), a person who decodes a “subscription programming signal” (or
radiocommunication intended for reception by the Canadian public on payment), without the
authorization of the signal's “lawful distributor” (i.e., the person with a CRTC broadcasting licence
that has the contractual and copyrights necessary to transmit the program and authorize its
decoding in Canada),"™ and then “retransmit[s] [it] to the public”, will incur criminal and civil liability
under the Act.'™ The activities of many pirate operators would fit comfortably within this
prohibition."™ By implementing the Proposed Regime, therefore, the CRTC will be acting in a
manner that is consistent with the purposes of the Radiocommunication Act.

"2 pelf ExpressVu Limited Partnership v. Rex, [2002]2 8.C R. 559, 42 and 50.

Y12 See Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 558, 438, noting that 5. 9(1)(e) “prohibitfs] the
broadcasting of subscription programming signais” without authorization.

" See: Telewizia Polsat 8.A. v. Radiopol Inc., 2006 FC 137, §32; Echostar Satellite LL.C v. Pellettier, 2010 ONSC 2282,
97 and 47; Bell Canada v. 1326030 Onfario inc. {c.0.b. iTVBox.net), 2016 FC 812, §i27, affd, 2017 FCA 55.
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D. The Copyright Act

There is no conflict between the Proposed Regime and the Copyright Act. Instead, the Proposed
Regime creates a valuable new administrative mechanism that supports and reinforces several of
the rights already granted under the Copyrnight Act itself.

Pursuant to ss. 2.4, 3, 15, 18 and 21 of the Copyright Act, rightsholders possess a variety of
discrete entitlements,’’® including rights to reproduce or to communicate works to the public by
telecommunication,™® and to reproduce unauthorized fixations of the communication signals they
broadcast:

[2.4)(1.1) For the purposes of this Act, communication of a work or other subject-matter to the
pubiic by telecommunication includes making it available to the public by telecommunication ina
way that allows a member of the public fo have access to it from a place and at a time
individually chosen by that member of the public.

3 (1) For the purposes of this Act, copyright, in relation to a work, means the sole right to
produce or reproduce the work or any substantial part thereof in any material form whatever, to
perform the work or any substantial part thereof in public or, if the work is unpublished, to publish
the work or any substantial part thereof, and includes the sole right

(a) to produce, reproduce, perform or publish any translation of the work,

(d) in the case of a literary, dramatic or musical work, to make any sound recording,
cinematograph fiim or other conftrivance by means of which the work may be
mechanically reproduced or performed,

(e) in the case of any literary, dramatic, musical or artistic work, to reproduce, adapt and
publicly present the work as a cinematographic work,

(f) in the case of any literary, dramatic, musical or artistic work, to communicate the work
to the public by telecommunication,

and to éﬁ}horize any such acts.
15 (1) Subject to subsection (2), a performer has a copyright in the performer’s performance,
consisting of the sole right to do the following in relation to the performer's performance or any
substantial part thereof:

(b) if it is fixed,

{iy to reproduce any fixation that was made without the performer's
authorization,

"% see, e.0., Bell Canada v. 1326030 Ontario Inc. (c.o.b. iTVBox.net), 2016 FC 612, §21, affd, 2017 FCA 55.

"8 See Canadian Broadcasting Corp. v. SODRAC 2003 Inc., [2015] 3 8.C.R. 615, §7 (“Production and broadcasting may
implicate both reproduction and the telecommunication rights in a work”). These dramatic works may include pre-
recorded “programs” or compilations of “programs” within the meaning of the Broadeasting Act that are carried in
communication signals, and the copyright in such works may be held by broadcasters: Reference re Broadoasting
Regulatory Policy CRTC 2010-187 and Broadcasting Order CRTC 2010-168, [2012]1 3 8.C.R. 489, {36 and 51, See also
2251723 Ontario Inc. {c.0.b. VMedia} v. Bell Canada, 2016 ONSC 7273,
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(i) where the performer authorized a fixation, to reproduce any reproduction of
that fixation, if the reproduction being reproduced was made for a purpose other
than that for which the performer’s authorization was given, and

(ili) where a fixation was permitted under Part lil or VIII, to reproduce any
reproduction of that fixation, if the reproduction being reproduced was made for
a purpose other than one permitted under Part [l or VIii...

(1.1) Subject to subsections (2.1} and (2.2), a performer's copyright in the performer’s
performance consisis of the sole right to do the following acts in relation {o the performer’s
performance or any substantial part of it and to authorize any of those acts:

(d) to make a sound recording of it available to the public by telecommunication in a way
that aliows a member of the public to have access to the sound recording from a place
and at a time individually chosen by that member of the public and to communicate the
sound recording to the public by telecommunication in that way; ...

18 (1) Subject to subsection (2}, the maker of a sound recording has a copyright in the sound
recording, consisting of the sole right to do the following in relation to the sound recording or any
substantial part thereof:

{b) to reproduce it in any material form; ...
H&}(‘i .1) Subject to subsections (2.1) and (2.2), a sound recording maker's copyright in the

sound recording also includes the sole right to do the following acts in relation to the sound
recording or any substantial part of it and to authorize any of those acts:

(a) to make it available to the public by telecommunication in a way that allows a.

member of the public to have access to it from a place and at a time individually chosen
by that member of the public and to communicate it to the public by telecommunication

inthat way, ...

2? (1) Subject to subsection (2), a broadcaster has a copyright in the communication signals that
it broadcasts, consisting of the sole right fo do the following in relation to the communication
signal or any substantial part thereof:

(&) to fix it,
{b) to reproduce any fixation of it that was made without the broadcaster's consent,

and fo a.&'x‘ihoﬁze any act described in paragraph (a), (b) or (d).

Section 27 stipulates when an infringement of these rights may occur:

27 (1) ltis an infringement of copyright for any person fo do, without the consent of the owner of
the copyright, anything that by this Act only the owner of the copyright has the right to do.

(2} tis an infringement of copyright for any person to

{a) sell or rent out,
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(b) distribute to such an extent as to affect prejudicially the owner of the copyright,
(c) by way of trade distribute, expose or offer for sale or rental, or exhibit in public,
(d) possess for the purpose of doing anything referred to in paragraphs (a) to (¢), ...

a copywc;f a work, sound recording or fixation of a performer's performance or of a
communication signal that the person knows or should have known infringes copyright or would
infringe copyright if it had been made in Canada by the person who made it.

(2.3) It is an infringement of copyright for a person, by means of the Internet or another digital
network, to provide a service primarily for the purpose of enabling acts of copyright infringement
if an actual infringement of copyright occurs by means of the Internet or another digital network
as a result of the use of that service.

(2.4) In determining whether a person has infringed copyright under subsection (2.3), the court
may consider

(a) whether the person expressly or implicitly marketed or promoted the service as one
that couid be used to enable acts of copyright infringement;

(b) whether the person had knowledge that the service was used to enable a significant
number of acts of copyright infringement;

(c) whether the service has significant uses other than to enable acts of copyright
infringement;

(d) the person’s ability, as part of providing the service, to limit acts of copyright
infringement, and any action taken by the person to do so;

(e) any benefits the person received as a result of enabling the acts of copyright
infringement; and

(f) the economic viability of the provision of the service if it were not used to enable acts
of copyright infringement.

Finally, ss. 34-35 and 39.1 grant the copyright holder civil remedies against infringers, and s. 42
creates penal liability for infringement:

34 (1) Where copyright has been infringed, the owner of the copyright is, subject to this Act,
entitled to all remedies by way of iniunction, damages, accounts, delivery up and otherwise that
are or may be conferred by law for the infringement of a right.

35 (1) Where a person infringes copyright, the person is liable to pay such damages to the
owner of the copyright as the owner has suffered due to the infringement and, in addition to
those damages, such part of the profits that the infringer has made from the infringement and
that were not taken into account in calculating the damages as the court considers just.

39‘% (1) When granting an injunction in respect of an infringement of copyright in a work or other
subject-matter, the court may further enjoin the defendant from infringing the copyright in any
other work or subject-matter if
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(@) the plaintiff is the owner of the copyright or the person to whom an interest in the
copyright has been granted by licence; and

(b) the plaintiff satisfies the court that the defendant will likely infringe the copyright in
those other works or subject-matter unless enjoined by the court from doing so.

42 (1) Every person commits an offence who knowingly

(a) makes for sale or rental an infringing copy of a work or other subject-matter in which
copyright subsists;

(b) sells cr rents out, or by way of trade exposes or offers for sale or rental, an infringing
copy of a work or other subject-matter in which copyright subsists;

(c) distributes infringing copies of a work or other subject-matter in which copyright
subsists, either for the purpose of trade or to such an extent as to affect prejudiciaily the
owner of the copyright;

(d) by way of trade exhibits in public an infringing copy of a work or other subject-matter
in which copyright subsists;

(e) possesses, for saie, rental, distribution for the purpose of trade or exhibition in public
by way of trade, an infringing copy of a work or other subject-matter in which copyright
subsists;

(2.1) &ve;‘y person who commits an offence under subsection (1) or (2) is liable

(&) on conviction on indiciment, to a fine of not more than $1,000,000 or to imprisonment
for a term of not more than five years orto both; or

(b) on surmmary conviction, to a fine of not more than $25,000 or to imprisonment for a
term of not more than six months or to both.

Piracy sites can infringe copyrighis in several ways. Where a piracy site repeatedly streams
copyrighted works to numerous different users or otherwise makes such sireams available to the
public, it violates the copyright holder’s sole right in s. 3(1)(f) to communicate works to the public by
telecommunication,'" which includes the right of making the work or other subject matter available
to the public.'® Further, a piracy site that induces, procures or authorizes users to permanently
download — rather than stream — copyrighted material violates the reproduction and authorization
rights in the Copyright Act.’™ Piracy site downloads may also violate the s. 21(1)(b) right to
authorize the reproduction of fixations of communication signals containing works that were fixed by
the site without the broadcaster's consent.  Finally, piracy sites may engage in secondary

"7 Rogers Communications Inc. v. Society of Comgposers, Authors and Music Publishers of Canada, [2012]2 S.C.R. 283,

1-2, 5, 21-40 and 52-57.

® Copyright Act, ss. 2.4(1.1), 15(1.1 Md), 18{1.1)a).

e Copyright Act, ss. 3(1), 15{1}b}, 18(1). See also Enferfainment Soffware Association v, Society of Composers,
Authors and Music Publishers of Canada, 12012} 2 8.C.R. 231, §11-5, 8-10, 12, 19, 25, 27-39 and 42. Piracy sites that
enable users to downloaded copyfighted material may potentially also viclate 5. 3(1){f) by "making available” the works to
them unders. 2.4(1.1): see Re Collective Administration of Performing and of Communication Rights, [20171 C.B.D. No.
11 {Canada Copyright Board), 12, See also The Football Association Premferl,eagua Lid v British Sky Broadcasting
Ltd., [2013] EWHC 2058 (Ch), §26-80.
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infringement pursuant to s. 27(2),"* and violate s. 27(2.3) by providing a service primarily for the
purpose of enabling one or more the foregoing acts of copyright infringement. ™'

In providing a regulatory mechanism that supports these rights, the Proposed Regime compliments
rather than conflicts with the Copyright Act. This is evident when the Proposed Regime is
considered in light of Cogeco, where the Supreme Court held that CRTC orders are prohibited from
conflicting with the Copyright Act in two ways: (1) operational conflict, where “there is an
:mposs:bmty of compliance with both provisions”; and (2) purpose conﬂact where “applying one
provision would frustrate the purpose intended by Parliament in another”.?

As to operational conflict, the only provisions of the Copyright Act that could arguably conflict with
the Proposed Regime are ss. 31.1 and 88.

Section 31.1 provides ISPs with a series of exceptions to infringement liability for Internet activities:

31.1 (1) A person who, in providing services related to the operation of the Internet or another
digital network, provides any means for the telecommunication or the reproduction of a work or
other subject-matter through the Internet or that other network does not, solely by reason of
providing those means, infringe copyright in that work or other subject-matter.

(2) Subject to subsection (3), a person referred to in subsection (1) who caches the work or
other subject-matter, or does any similar act in relation to it, to make the telecommunication
more efficient does not, by virfue of that act alone, infringe copyright in the work or other subject-
matier.

(3) Subsection (2) does not apply unless the person, in respect of the work or other subject-
matter,

(a) does not modify it, other than for technical reasons;

(b) ensures that any directions related to its caching or the doing of any similar act, as
the case may be, that are specified in @ manner consistent with industry practice by
whoever made it available for telecommunication through the Internet or another digital
network, and that lend themselves to automated reading and execution, are read and
executed; and

(c) does not interfere with the use of technology that is lawful and consistent with
industry practice in order o obtain data on the use of the work or other subject-matter.

(4) Subject to subsection (5}, a person who, for the purpose of allowing the telecommunication of
a work or other subject-matter through the Internet or another digital network, provides digital
memory in which anocther person stores the work or other subject-matter does not, by virtue of
that act alone, infringe copyright in the work or other subject-matter.

12\while it has not been thoroughly resolved whether s. 27(2) applies to digital copies in addition to tangible ones, we are

of the view that there are good arguments that it does.

21 1n addition to these violations, some piracy sites may also incur civil or criminal mfrmgement liability under ss. 41.1(2)

42(3.1) by violating ss. 41 and 41.1 if they circurnvent or facilitate the circumvention of “technological protection

measures® that the copyright holder used to control access to their work or to restrict infringement, such as encryption.
2 peforence re Broadcasting Regulatory Policy CRTC 2010-167 and Broadcasting Order CRTC 2010-168, [2012] 3
S.C.R. 488, 944, emphasis in criginal.
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(5) Subsection {4) does not apply in respect of a work or other subject-matter if the person
providing the digital memory knows of a decision of a court of competent jurisdiction to the effect
that the person who has stored the work or other subject-matter in the digital memory infringes
copyright by making the copy of the work or other subject-matter that is stored or by the way in
which he or she uses the work or other subject-matter.

(6) Subsections {1}, (2) and (4) do not apply in relation to an act that constitutes an infringement
of copyright under subsection 27(2.3).

The argument could be made that s. 31.1 already creates a regime for ISPs in relation to Internet
copyright, and that the Proposed Regime upsets this regime by imposing additional obligations
upon the iSP.

However, it is important o emphasize that s. 31.1 provides ISPs with exceptions to infringement
fiability. Unlike the Proposed Regime, therefore, s. 31.1 is premised upon the potential
infringement liability of the ISP, and would not apply fo innocent ISPs. Further, the Proposed
Regime will not create an optional exception to infringement liability, but will instead impose a
mandatory obligation upon I1SPs {o take third party protection measures in favour of rightsholders
when directed to do so by the CRTC as a condition of the offering or provision of
telecommunications services, This does not undermine the exceptions from liability in 5.31.1.

With respect to s. 89, it prohibits the creation of any copyright except under a federal statute:

89 No person is entitled to copyright otherwise than under and in accordance with this Actorany
other Act of Parliament, but nothing in this section shall be construed as abrogating any right or
jurisdiction in respect of a breach of trust or confidence.

In reflection of this provision, the Supreme Court has held that “copyright is a creature of statute,
and the rights and remedies provided by the Copyright Act are exhaustive”.'® Therefore, if the
Proposed Regime involves the creation of a functional copyright equivalent to the rights and
remedies under the Act by the CRTC, there could be an operational conflict with s. 89."%

The Proposed Regime does not, however, create a new copyright. Of particular importance is that
the Proposed Regime coniemplates an order by the CRTC against ISPs, not against the infringing
pirate operators themselves. This is significant, because 1SPs are generally exempt from
infringement liability under the Copyright Act pursuant to s, 31.1 guoted above, in addition to s.
2.4(1)," which provides:

2.4 (1) For the purposes of communication 1o the public by telecommunication,

2 Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of Internet Providers, [2004] 2
5.C.R. 427 982. See also. Theberge v. Galerie d'Art du Pelit Champlain inc. , [2002] 2 §.C.R. 336, 95; CCH Canadian
Lid. v. Law Society of Upper Canada, [2004]1 1 5.C.R. 338, 49, Luro-Excellence Inc. v. Kraft Canada Inc., [2007)38.C.R.
20,93 and 8.

2% See Reference re Broadcasting Regulatory Policy CRTC 2010-167 and Broadcasting Order CRTC 2010-168, [2012] 3
S.C.R. 488, 480-82.

% See also s. 31.1(1) of the Copyright Act:

31.1 {1} A person who, in providing services related to the operation of the Internet or another digital network,
provides any means for the telecommunication or the reproduction of a work or other subject-matter through the
Internet or that other network does not, solely by reason of providing those means, infringe copyright in that work
or other subject-matier.
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(b) a person whose only act in respect of the communication of a work or other subject-
matter to the public consists of providing the means of telecommunication necessary for
another person to so communicate the work or other subject-matter does not
communicate that work or other subject-matter to the public; ...

In Society of Composers, Authors and Music Publishers of Canada v. Canadian Assn. of Internet
Providers (“SOCAN"), the Supreme Court of Canada described the operation of this provision as
follows:

... So long as an Internet intermediary does not itself engage in acts that relate to the content of
the communication, i.e., whose participation is content neutral, but confines itself to providing "a
conduit" for information communicated by others, then it will fall within s. 2.4(1)(b). ...

While lack of knowledge of the infringing nature of a work is not a defence to copyright actions
generally... nevertheless the presence of such knowledge would be a factor in the evaluation of
the “conduit” status of an Internet Service Provider...

| conclude that the Copyright Act, as a matter of legislative policy established by Parliament,
does not impose fiability for infringement on intermediaries who supply software and hardware fo
facilitate use of the Internet. The attributes of such a “conduit”, as found by the Board, include a
lack of actual knowiedge of the infringing contents, and the impracticality (both technical and
economic) of monitoring the vast amount of material moving through the Internet, which is
prodigious. We are told that a large on-line service provider like America Online delivers in the
order of 11 million transmissions a day.'®

The Supreme Court reaffirmed this approach in the ISP Reference, where it stated that “since ISPs
merely act as a conduit for information provided by others, they could not themselves be held to
communicate the information”,'®

In light of the foregoing, ISPs that do not engage in any independent content control and who do not
act with knowledge that they are facilitating infringements are exempt from infringement liability
under ss. 2.4(1) and 31.1 of the Copyright Act."®® In effect, Parliament has confirmed that ISPs
acting as passive carriers are not liable for the telecommunications they transmit. Therefore, in
making a site blocking order against ISPs, the CRTC is not creating any new copyright, as would be
the case if it awarded relief against the infringing pirate operator itself. Instead, the CRTC is
imposing a regulatory measure whose primary purpose is to advance Canadian
telecommunications policy objectives.

Itis true that the Proposed Regime will have the secondary effect of supporting copyright, but this is
not inconsistent with the Supreme Court's observation that “the rights and remedies provided by the
Copyright Act are exhaustive”. Indeed, other mechanisms also exist in the Canadian legal system
that advance copyright in an ancillary fashion. An important illustration is provided by the
Radiocommunication Act, which as discussed at pages 36-37 above creates civil and criminal

8 19004] 2 S.C.R. 427, §92, 99 and 101 (and {5 and 85-91, 93-98, 100, 102-103, 114, 123-124, 127 and 131-132).
27 Reference re Broadcasting Act, [2012] 1 S.C.R. 142, 7.

28 \While the Supreme Court has left open whether 1SPs may be liable for copyright infringement where they have notice
that their Internet service is being used for infringing conduct and refused to take it down, it has also stated its preference
for a response that is similar to the Proposed Regime rather than an infringement action: Society of Composers, Authors
and Music Publishers of Canada v. Canadian Assn. of internet Providers, [2004] 2 8.C.R. 427, §127.
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liability for piracy of subscription programming signals. Section 18(1)(a) of the Act specifically
permits “any person who... holds an interest in the content of a subscription programming signal or
network feed, by virtue of copyright ownership” to bring a damages claim against a party who
contravenes ss. 9(1)(c)-(e), and s. 18(6) makes clear that this right is in addition to any right or
remedy that exists under the Copyright Act itself (providing that “[n]othing in this section affects any
right or remedy that an aggrieved person may have under the Copyright Act”). Thus, the Federal
Court of Appeal has recognized that acts contrary to s. 9(1) of the Radiocommunication Act can
simultaneously infringe copyright under the Copyright Act.'”®

There is accordingly no operational confiict between the Proposed Regime and the Copyright Act.
if anything, the Copyright Act supports the Proposed Regime, since it augers for an interpretation of
the Telecommunications Act which would advance the interesis of copyright holders. This is
reflected in Bell ExpressVu, where one of the reasons why the Supreme Court gave s. 9(1)(c) of the
Radiocommunication Act a broad scope is because it would simultaneously further Canada’s
copyright regime:

| also believe that the reading of s. 8(1){c} as an absolute prohibition with a limited exception
compiements the scheme of the Copyright Act. Sections 21{1){c) and 21(1)(d) of the Copyright
Act provide broadcasters with a copyright in the communication signals they transmit, granting
them the sole right of retransmission (subject to the exceptions in s. 31(2)) and, in the case of a
television communication signal, of performing it on payment of a fee. By reading s. 9(1)(c) as
an absolute prohibition against decoding except where authorization is granted by the
person with the lawful right fo transmit and authorize decoding of the signal, the
provision extends protection to the holders of the copyright in the programming itself,
since it would proscribe the unauthorized reception of signals that violate copyright, even where
no retransmission or reproduction occurs.. . Finally, | note that the civil remedies provided for
in ss. 18(1)(a) and 18(6) of the Radioccommunication Act both illustrate that copyright
concerns are of relevance to the scheme of the Act, thus supporting the finding that there
is a connection between these two statutes,'”

As to purpose conflict, it is useful to contrast the Proposed Regime with the one at issue in
Cogeco. The CRTC in Cogeco proposed to create a value-for-signal regime (the “VFS Regime”)
that would give local television stations the right to prohibit BDUs from retransmitting their programs
if they failed to negotiaie direct compensation for retransmission. The VFS Regime enabled the
television stations to enforce the program deletion right directly against the BDUs themselves, with
no intervention by the CRTC."™" Indeed, the CRTC stated that “[{lhe Commission would minimize
its involvement in the terms and conditions of the resulting agreements, intervening only in cases
where there is evidence parties are not negotiating in good faith, and would consider acting as
arbitrator only where both parties make a request”.'” The Supreme Court characterized this
program deletion right as “a functionally equivalent right” 1o a copyrighi, which — as with the righis
granted to broadcasters under the Copyright Act itself — "empowers broadcasters to prohibit the

28 NFL Enterprises [P v. 1019491 Ontario Lid. {c.0.b. Wrigley's Field Sports Bar & Grifl), [1988] F.C.J. No. 1063 (C.A),
97-9. See also Telewizia Polsat §.A. v. Radiopol Inc., 2008 FC 137, §32. of Columbia Pictures Industries, Inc. v.
Gaudreauit, 2006 FCA 29, §28-32.

%0 pelt ExpressVu Limited Farinership v. Rex, [2002]1 2 S.C.R. 559, 952, emphasis added.

** Reference re Broadcasting Regulatory Policy CRTC 2010-167 and Broadeasting Order CRTC 2010-168, [2012] 3
S.C.R. 489, 97.

Y2 A group-based approach fo the licensing of private television services — Broadcasting Regulatory Policy CRTC 2010-
167, 22 March 2010, §164.
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retransmission of their signals if certain conditions are met”.'® The Court found that this conflicted
with the purpose of the Copyright Act, which it described as a “balance between authors' and users'
rights” or between the rights of “broadcasters and users”,"* in two ways.

First, the Court held the VFS Regime undermined s. 21 of the Copyright Act, since that provision
grants broadcasters a limited copyright in communication signals only against other broadcasters,
not against BDUs themselves as the VFS Regime would do:

...[T]he value for signal regime conflicts with s. 21(1) of the Copyright Act because it would
grant broadcasters a retransmission authorization right against BDUs that was withheld
by the scheme of the Copyright Act.

In my view, s. 21(1) represents the expression by Parliament of the appropriate balance to be
struck between broadcasters' rights in their communication signals and the rights of the users,
including BDUs, to those signals. Jf would be incoherent for Parliament to set up a carefully
tailored signals retransmission right in the Copyright Act, specifically exciuding BDUs
from the scope of the broadcasters’ exclusive rights over the simultaneous
retransmission of their signals, only to enable a subordinate legislative body to enact a
functionally equivalent right through a related regime. The value for signal regime would
upset the aim of the Copyright Act to effect an appropriate "balance between promoting the
public interest in the encouragement and dissemination of works of the arts and intellect and
obtaining a just reward for the creator”...'®®

Second, the Court found the VFS Regime would remove the retransmission user right which s. 31
of the Copyright Act had given to BDUs as an exception to the broadcasters’ s. 3(1)(f) copyright in
programs:

As discussed above, 8. 31 creates an exception to copyright infringement for the simultaneocus
retransmission by a BDU of a work carried in local signals. However, the value for signal regime
envisions giving broadcasters deletion rights, whereby the broadcaster unable to agree with a
BDU about the compensation for the distribution of its programming services would be entitled to
require any program to which it has exclusive exhibition rights to be deleted from the signals of
any broadcaster distributed by the BDU. As noted above, "program[s]" are often "work]s]" within
the meaning of the Copyright Act. The value for signal regime would entitle broadcasters to
control the simultaneous retransmission of works, while the Copyright Act specifically
exciudes it from the control of copyright owners, including broadcasters.

Again, although the exception to copyright infringement established in s. 31 on its face does not
purport to prohibit another regulator from imposing conditions, directly or indirectly, on the
retransmission of works, it is necessary to look behind the letier of the provision fo its purpose,
which is to balance the entilements of copyright holders and the public interest in the
dissemination of works. The value for signal regime would effectively overturn the s. 31

192 peference re Broadeasting Regulatory Policy CRTC 2010-167 and Broadeasting Order CRTC 2010-168, [2012] 3
S.C.R. 489, §67 and 82.

%% ibid, §64. See also {76 (“The value for signal regime would rewrite the balance between the owners' and users’
interests as set vut by Parifament in the Copyright Act. Because the CRTC's value for signal regime is inconsistent
with the purpose of the Copyright Act, it falls outside of the scope of the CRTC's licensing and regulatory jurisdiction
under the Broadcasting Act’).

3 Ibid, 962 and 67, underfining in original, bolding and italics added.
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exception to the copyright owners’ s. 3(1)(f) communication right. It would disrupt the
balance established by Parliament.'®

Accordingly, the fundamental probiem with the VFS Regime in Cogeco was that it broadened
copyrights which the Copyright Act itself had intentionally drawn in more narrow terms. By contrast,
the Proposed Regime does not grant any new or expanded rights against pirate operators at all. It
merely creates a regulatory mechanism which allows rightsholders to seek an administrative order
against ISPs, who are intermediaries to the copyright holder-infringer relationship. These ISPs are
already excluded from the Copyright Act infringement regime by ss. 2.4(1)(b) and 31.1, and are
prohibited from having any interest in the content they transmit (absent an order of the CRTC) by s.
36 of the Telecommunications Act and the ISP Reference.

Further, the Copyright Act itself recognizes that ISPs may be required to take actions in order to
assist in preventing copyright infringement. Pursuant to ss. 41.25-41.26, ISPs are required to
maintain records about infringing activities upon receiving notice from copyright holders, and to then
notify the infringing party of their obligation to do the same:™’

41.25 (1) An owner of the copyright in a work or other subject-matter may send a notice of
claimed infringement to a person who provides

(a) the means, in the course of providing services related to the operation of the Internet
or another digital network, of telecommunication through which the electronic location
that is the subject of the claim of infringement is connected to the Internet or another
digital network; ...

(2} A nét'ice of claimed infringement shall be in writing in the form, if any, prescribed by
regulation and shall

(a) state the claimant’'s name and address and any other particulars prescribed by
reguiation that enabie communication with the claimant;

(b) identify the work or other subject-matter to which the claimed infringement relates;

41.26 {?‘)”A person described in paragraph 41.25(1)(a) or (b) who receives a notice of claimed
infringement that complies with subsection 41.25(2) shall, on being paid any fee that the person
has fawfully charged for doing so,

(a} as soon as feasible forward the notice electronically to the person to whom the
electronic location identified by the location data specified in the notice belongs and
inform the claimant of its forwarding or, if applicable, of the reason why it was not
possibie to forward it; and

(b} retain records that will allow the identily of the person to whom the electronic location
belongs o be determined, and do so for six months beginning cn the day on which the
notice of claimed infringement is received or, if the claimant commences proceedings
relating to the claimed infringement and so notifies the person before the end of those

”? ihid, §69-70, underlining in onriginal, bolding and italics added.

7 At the present time, the ISP is not permitted to charge any costs for performing this record retention obligation, though
it could charge a fee for the actual, reasonable and necessary costs of disclosure: Voltage Pictures, LLC v. John Doe,
2017 FCA 97, 1142-64 and 69-71, leave to appeal filed, [20171 S.C.C.A. No, 278.
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six months, for one year after the day on which the person receives the notice of
claimed infringement.

Recently, in Voltage Pictures, LLC v. John Doe, the Federal Court of Appeal described the purpose
of these provisions in terms in that will be significantly advanced by the Proposed Regime:

The overall aim, then, is fo ensure that in the age of the internet, the balance between legitimate
access to works and a just reward for creators is maintained. The infernef must not become a
collection of safe houses from which pirates, with impunity, can pilfer the products of
others' dedication, creativity and industry. Allow that, and the incentive fo create works
would decline or the price for proper users to access works would increase, or both.
Parliament's objectives would crumble. All the laudable aims of the Copyright Act-
protecting creators’ and makers' rights, fostering the fair dissemination of ideas and legitimate
access to those ideas, promoting learning, advancing culture, encouraging innovation,
competitiveness and investment, and enhancing the economy, wealth and employment-would
be nuliified. :

Thus, to the extent it can, fhe legislative regime must be interpreted to allow copyright
owners fo protect and vindicate their rights as quickly, easily and efficiently as possible
while ensuring fair treatment of all."*®

We acknowledge that the ss. 41.25-41.27 amendments were made against the backdrop of prior
legisiative proposals for ‘notice and takedown” and “graduated response” regimes (the "Rejected
Regimes”) in the Copyright Act which were ultimately rejected by Parliament in favour of the “notice
and notice” regime reflected in ss. 41.25-41.27 themselves.” In Cogeco, the Supreme Court
pointed to Parliament’s earlier rejection of the broadened copyright granted by the VFS Regime in

8 Voltage Pictures, LLC v. John Doe, 2017 FCA 97, 26-27, leave to appeal filed, [2017] S.C.C.A. No. 278, emphasis
added. See also BMG Canada inc. v, John Doe, 2005 FCA 193, & decision that predated the ss. 41.25-41.27
amendments where the Federal Court of Appeal recognized the ability of copyright holders to obtain Norwich orders
against ISPs regarding information about users who file-shared their works without authorization. In the course of its
reasons, the Court observed that the privacy rights of file-sharers must yield to the copyright holders’ intellectual property
rights:

... Inteliectual property laws originated in order o protect the promulgation of ideas. Copyright law provides
incentives for innovators - artists, musicians, inventors, writers, performers and marketers - o create. It is
designed to ensure that ideas are expressed and developed instead of remaining dormant. Individuals need to
be encouraged to develop their own talents and personal expression of arfistic ideas, including music. If they are
robbed of the fruits of their efforts, thelr incentive to express their ideas in tangible form is diminished.

Modern technology such as the Internet has provided extracrdinary benefits for society, which include faster
and more efficient means of communication {o wider audiences. This technology must not be alfowed to
obliterate those personal property rights which society has deemed important. Although privacy
concerns must also be considered, it seems to me that they must yield to public concerns for the
protection of intellectual property rights in situations where infringement threatens fo erode those
rights. [ermnphasis added]

¥ House of Commons, Standing Committee on Canadian Heritage, Interim Report on Copyright Reform (May 2004) at
10-11 {Chair; Sarmite D. Bulte); Bill C-680, An Act 1o Amend the Copyright Act, 38th Sess, 1st Parl, 2005 (first reading
June 8, 2005), Canada, Law and Government Division, “Legislative Summary of Bill C-80: An Act to Amend the Copyright
Act’, by Sam Banks & Andrew Kitching (Ottawa: LGD, 2005) at 11; Bill C-32, An Act fo Amend the Copyright Act, 40th
Sess, 3rd Parl, 2011 (second reading November 5, 2011}; Canada, Legal and Legislative Affairs Division, "Legislative
Summary of Bill C-32: An Act to Amend the Copyright Act’, by Dara Lithwick (Ottawa: LLAD, 2011) at 23-24; Bill C-11, An
Act to Amend the Copyright Act, 41st Sess, 1st Parl, 2012 {assented to June 29, 2012}, 2012, ¢. 20; Canada, Legal and
Legislative Affairs Division, "Legislative Summary of Bill C-11: An Act to Amend the Copyright Act’, by Dara Lithwick &
Maxime-Olivier Thibodeau (Ottawa: LLAD, 2012} at 27.
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finding it to conflict with the purpose of the Copyright Act.'*® Accordingly, the argument could be
made here that the Proposed Regime similarly conflicts with the Copyright Act by creating rights
which Parliament deliberately chose not to adopt.

Nevertheless, unlike in Cogeco, where broadcasters had “contended that they should be granted
the right to authorize, or refuse to authorize, the retransmission of their signals by others, including
BDUs™™' — which was the very same right granted in the VFS Regime by the CRTC — the Rejected
Regimes proposed in lieu of ss. 41.25-41.27 were different from the Proposed Regime at issue
now. As noted in the legislative summary to Bill C-11 (ultimately enacted as the Copyright
Modermnization Act' which introduced ss. 41.25-41.27):

As described above, the proposed “notice-and-notice” regime requires ISPs to forward any
notice of infringement they receive from copyright owners fo the subscriber in question. On the
other hand, a “notice-and-takedown” regime typically requires an ISP to block access fo
material upon receipt of a notice from a rights holder that alleges such material to be
infringing. The obligation to block access lies with the ISP whose facilities are being used
to host the allegedly infringing material. Under Canadian law, the courts already have the
ability o order the takedown of infringing material in appropriate cases. In a “potice-and-
takedown” regime, no court order is required. A “graduated response” approach, on the
other hand, would involve consumers being disconnected from the Infernet after a
number of notification letters warning that they are violating copyright."*

Three points should be noted here.

First, the Rejected Regimes each contemplated a different mechanism for preventing piracy than
the Proposed Regime. Inthe case of the notice and takedown regime, a request would be made to
“the ISP whose facilities are being used to hoastthe allegedly infringing material” to block access to
the infringing content. In other words, it was the specific ISP whose facilities were being used to
upload the piracy site that would be asked to disable access io the infringing content. This
contrasts with the Proposed Regime, in which ali Canadian ISPs will be asked to block access to
the piracy site by their users, so the CRTC's order will apply to network service providers rather
than hosting providers. The same distinction was recognized in Cartier International AG v. Brifish
Sky Broadcasting Ltd., where the English Court of Appeal upheld a site-blocking injunction against
a website engaged in trademark infringement partly because it would be more effective than a
notice and takedown order:

... The judge's conclusion was amply supported by the evidence before him and he was in my
judgment entitled to find as he did that notice and fakedown would be unlikely to achieve
anything more than shori-ferm disruption of the target websites. He recognised that
website blocking orders impose compiiance costs on the 1ISPs whereas notice and take down
re%iests do not but rightly found that, for the rightholders, website blocking had advantages.

¥ Reference re Broadcasting Regulalory Policy CRTC 2010-187 and Broadcasting Order CRTC 2010-168, [2012] 3
S.C.R. 489, 71-73, 76, 78 and 81.

1 Ibid, §72.

2 g . 2012, ¢ 20.

2 Canada, Legal and Legislative Affairs Division, "Legislative Summary of Bill C-11: An Actto Amend the Copyright Act”,
b& Dara Lithwick & Maxime-Olivier Thibodeau (Ottawa: LLAD, 2012) at 27, ermphasis added.

4120171 1 ALE.R. 700 (Eng. C.A.), §177, emphasis added.
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As for the graduated response regime, it “would involve consumers being disconnected from the
Internet” after notification letters. Once again, therefore, the mechanism would not take the form of
all ISPs blocking access by all their users to a particular piracy site, as under the Proposed
Regime. Instead, the graduated response regime contemplated that particular users identified as
repeat infringers would be denied access to the Internet at large by a particular ISP.

Second, the Rejected Regimes were suggested in the context of proposed exemptions from
copyright infringement liability for ISPs, who would only be eligible if they complied with the notice
and takedown or graduated response requests.' They therefore would not have imposed any
obligation upon ISPs to remove infringing content. Instead, the Rejected Regimes would have
simply given ISPs the option to remove such content, failing which they would be disentitled to rely
upon the infringement exemptions. This contrasts with the Proposed Regime, which will impose a
free-standing obligation upon ISPs to disable access to piracy sites. That obligation will not exist as
part of an exemption to infringement liability, but instead as a condition of the ISPs’ right to offer and
provide telecommunications services under ss. 24 and 24.1 of the Telecommunications Act.™®

Third, the Proposed Regime will be more effective and procedurally fair than either of the Rejected
Regimes. Of particular note is that the Rejected Regimes did not require an evidence-based review
by an independent regulatory agency — let alone by two (the IPRA and CRTC) — before they could
be engaged. Instead, the Rejected Regimes would apply upon the receipt of notice from the
copyright holder,™ This created fundamental fairness concerns when the Rejected Regimes were
being debated by Parliament,"® which are not present in the Proposed Regime given the
interposition of the IPRA and CRTC."® Further, the Rejected Regimes were both premised upon
action by a specific ISP in relation to either specific uses or the hosting of a specific site, as noted
above. This made them less efficient than the Proposed Regime, in which the CRTC will issue an
order against all Canadian 1SPs requiring that they disable access to the piracy site by all users.

As the Federal Court has observed, “[pliracy of copyrighted materials on the Internet is a serious
issue in North America. The Court's general policy therefore, should be to support measures that
reasonably deter such illegal conduct’.’™ Against this backdrop, it is unlikely a court would
conclude the Proposed Regime is invalid based on a purpose conflict with the Copyright Act. While
Parliament has previously declined to add notice and takedown and graduated response
mechanisms to the Copyright Act, the Proposed Regime is different in kind, purpose and effect than
these Rejected Regimes. Therefore, the Proposed Regime will not conflict with the purpose of the
Copyright Act on the basis that it has been previously rejected as an amendment to that statute.

%% The notice and takedown regime, for instance, was predicated upon the host ISP being potentially liable for copyright
infringement (hence why it was advanced as an exemption).
* The Proposed Regime is therefore more similar to Art. 8(3) of the European Union’s Information Society Direclive,
which permits blocking orders against innocent intermediaries that are not premised upan infringement.
" Eor an example of a graduated response order, see the decision of the Irish Court of Appeal in Sony Music
Entertainment lrefand Ltd. v. URPC Communications Ireland Lid., [2018] IECA 231, §1.
1481 egislative Committee Evidence on Bifl C-32, 40th Parl, 3rd Sess, No 012 (10 February 2011) (Danielle Simpson; Mike
Lake); House of Comrmons Debates: Official Hansard, 40th Parl, 3rd Sess, Vol 145 No 092 (2 November 2010) at 1150
{Hon James Moore); Legisiative Committee Evidence on Bill C-11, 41% Parl, 1 * Sess, No 005 (29 February 2012) (Robert
D'Eith}.
% We acknowledge that some parties may argue the Proposed Regime is unfair. However, for the reasons given at
ages 56-63 below, we do not believe the Proposed Regime can be successfully challenged on this basis.
Voltage Pictures LLC v. John Doe, 2015 FC 1364, §52.
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{b)  Compliance With the Canadian Charter of Rights and Freedoms

It is possible that arguments will be made the Propose Regime “restrict[s] the flow of information” on
the Internet “and, as a result, freedom of expression”.’®' Pursuant to s. 2 of the Charter.

2. Everyone has the following fundamental freedoms:

(b) freedom of thought, belief, opinion and expression, including freedom of the press
and other media of communication;

In our view however, the Proposed Regime will not infringe s. 2(b) of the Charter.

The analytical framework for this issue was recently reviewed by the Supreme Court of Canada in
Loyola High School v. Quebec (A.G.)."* As the Court recognized there, in cases where the
allegation is not that legisiation infringes the Charter, but that a “discretionary administrative
decision” (such as the Proposed Regime) fails fo respect its values or guarantees, the relevant
question is “whether the decision is reasonable because it reflects a proportionate balance between
the Charter protections at stake and the relevant statutory mandate”.™™® The Court explained:

The preliminary issue is whether the decision engages the Charter by limiting its
protections. If such a limitation has occurred, then "the question becomes whether, in
assessing the impact of the relevant Charter protection and given the nature of the
decision and the statutory and factual contexts, the decision reflects a proportionate
balancing of the Charter protections at play”... A proporiionate balancing is one that gives
effect, as fully as possibie to the Charfer protections at stake given the particular statutory
mandate. Such a balancing will be found to be reasonable on judicial review..."™

This framework was first articulated by the Supreme Court in Doré v. Barreau du Québec, where
{he issue was whether the Disciplinary Council of the Barreau du Québec appropriately balanced
the statutory objective of civility with the Charifer value of freedom of expression in reprimanding a
lawyer who wrote a highly critical letter to a judge. The Court concluded that, “[iln light of the
excessive degree of vituperation in the letter's context and tone”, the reprimand could not “be said
to represent an unreasonabie balance of [the lawyer's] expressive rights with the statutory
objectives™'®

As in Doré, the Proposed Regime is not contrary to the Charter, for two reasons.

First, the Proposed Regime does not engage the Charter by limiting its guarantee of freedom of
expression. This is because it only contemplates site blocking orders by the CRTC in relation to
websites that have been found, after an independent evidence-based review, to blatantly,
overwhelmingly or structurally engage in piracy. Over 30 years ago, in Canada v. James Lorimer &

' Crookes v. Newton, [20111 3 8.C.R, 269, 936. See also 8. Handa ef al, Communications Law in Canada, looseleaf
g”roronto: LexisNexis Butterworths, 2000+, §2.5.

120151 1 S.C.R. 613.

%2 { oyoia High School v. Quebec (A.G.), [2015] 1 S.C.R. 613, 4 and 37 (and {3, 35, 38 and 40-42). See also: Doré v.
Barreau du Québee, [2012] 1 S.C.R. 395, {3-7, 34-42 and 55-88; Divifo v. Canada (Public Safety and Emergency
Preparedness), [2013] 3 S.C.R. 157, 48; R. v. Clarke, [2014] 1 S.C.R. 612, {16.

# Loyola High School v. Quebec (A .G}, [2015] 1 S.C.R. 613, 938, emphasis added.

51201211 S.C.R. 395, §71.
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Co., the Federal Court of Appeal effectively dismissed the notion that the Charter right to freedom of
expression creates a right to piracy:

The third defence was based on [s. 2(b) of] the Canadian Charter of Rights and Freedoms...
[Tlhere is no merit in this defence. If, indeed, the constraints on infringement of copyright could
be construed as an unjustified limitation on an infringer's freedom of expression in some
circumstances, this is not among them. So little of its own thought, belief, opinion and
expression is contained in the respondent's infringing work that it is properly to be
regarded as entirely an appmpnatwn of the thought, belief, opinion and expression of the
author of the infringed work.

The same point was made in more categorical terms by the Federal Court in Compagnie Générale
des Etablissements Michelin—-Michelin & Cie v. National Automobile, Aerospace, Transportation
and General Workers Union of Canada (CAW-Canada).”” Justice Teitelbaum engaged in an
extensive analysis of the jurisprudence on this issue, and drew the following conclusions:

.. The Charter does nof confer the right to use private property - the Plaintiff's copyright -
in the service of freedom of expression. ...

| agree with the Defendants that the threshold for prohibiting forms of expression is high. Violent
forms are certainly at the exireme end but a form need not be violent in order to be prohibited. In
Irwin Toy at page 970, Chief Justice Dickson did not "delineate precisely when and on what
basis a form of expression chosen to convey a meaning falls outside the sphere of the
guarantee." The threshold for prohibiting forms of expression is not so high that use of
another's private property is a permissible form of expression. Chief Justice Lamer in
Commonwealth (supra), stated that the necessary balancing of the parties’interests in cases
of a party asserting the right to use public properly occurs before the Section 1 analysis. |
have expanded this principle to conclude that a similar but stricter balancing of interests is to
occur if the party, like the Defendants in the case at bar, asserts the right to use private
property. In the balance of interests and rights, if the Defendants have no right to use the
Plaintiff's "Bibendum”, they have a multitude of other means for expressing their views.
However, if the Plaintiff loses its right to control the use of its copyright, there is liftle left
to the Plaintiff's right of pnvate property. The Defendants seek to axtend the scope of
their right of free expression to include the use of another's property.”®

A similar conclusion has been reached in several English decisions where sri:e blocking injunctions
were granted against ISPs to protect third party intellectual property rights.®

While the matter has yet to be definitively resolved in the Charter context by the Supreme Court of
Canada,’® its recent decision in the Google case discussed at pages 27 and 30-31 above strongly

56119841 1 F.C. 1065 (C.A.), 1129 (WLeC), emphasis added. cf. Canadian Tire Corp. v. Retail Clerks Union, Local 1518
ﬂ1995} 7 C.PR (3d) 415 (F.C.T.D.), 13 (WLeC).

(199712 F.C. 306 (T.D.}, 178-117.
%8 Ibid, 981 and 108, emphaszs added. See also: Drolet v. Stiftung Gralsbotschaft, 2008 FC 17, 187, Dish Network
LL.C v. Rex, 2012 BCCA 161, 428 and 52, leave to appeal refused, [2012] §.C.C A. No. 269,
% Twentieth Century Fox Film Corp. v. British Telecommunications Ple, [2011] EWHC 1981 (Ch), 77, 164 and 200;
Paramount Home Entertainment v. British Sky Broadcasting, [2014] EWHC 937 {Ch), §42; Cartier Infernational AG v.
British Sky Broadcasting Lid., (201711 AL E.R. 700 {C.A.}, 1131 and 75-78The Football Association Premier League Lid. v,
British Communications Ple, [2017] EWHC 480 (Ch}, 47.
% in Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559, 67, the Supreme Court left open whether the
piracy prohibitions in the Radiocommunication Act infringed the Charfer right to freedom of expression,
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suggests that s. 2(b) of the Charter does not create the right to transmit infringing copyrighted
material over the Internet. There, in rejecting the argument that a worldwide de-indexing injunction
against Google to prevent the violation of intellectual property rights by a third party website would
interfere with freedom of expression, the Supreme Court stated:

...[Wihile it is always imporiant to pay respectful attention to freedom of expression concerns,
particularly when dealing with the core values of another country, | do not see freedom of
expression issues being engaged in any way that tips the balance of convenience towards
Google in this case. ...

This is not an order to remove speech that, on its face, engages freedom of expression values, it
is an order to de-index websites that are in violation of several court orders. We have not, fo
date, aggepmd that freedom of expression requires the facilitation of the unlawful sale of
goods.

Further, in addition to the fact that the Proposed Regime is limited to websites that are blatantly,
overwhelmingly or structurally engaged in piracy, it only applies to the transmission of that content
through private telecommunications facilities which are owned (or leased) by ISPs and regulated by
the CRTC. The Charfer does not give pirate operators any right to the use of private
telecommunications facilities.'® This is reflected in s. 41(1) of the Telecommunications Act, which
permits the CRTC to prohibit a person’s use of private telecommunications facilities for certain
purposes even in the face of freedom of expression:

41 (1) The Commission may, by order, prohibit or regulate the use by any person of the
telecommunications facilities of a Canadian carrier for the provision of unsolicited
telecommunications to the extent that the Commission considers it necessary to prevent undue
inconvenience or nuisance, giving due regard to freedom of expression.

Moreover, as discussed at pages 20-23 above, s. 36 of the Telecommunications Act expressly
allows the CRTC to authorize the control of content by TCCs. In doing so, it says nothing about the
freedom of expression, unlike s. 41(1).

Second, assuming arguendo that the Proposed Regime will limit freedom of expression, it still
represents a proportionate balancing of the s. 2(b) protection and the CRTC's statutory mandate.
Indeed, allegations that the CRTC has acted contrary to freedom of expression have frequently
been unsuccessful,"” generally because of the countervailing interests that the CRTC is required to

¥ Google Inc. v. Equustek Solutions Inc., 2017 SCC 24, 945 and 48, emphasis added. It is noteworthy here that
numerous CRTC regulations under the Broadoasting Act already exist which prohibit programming undertakings from
broadeasting, and BDUs from distributing. programs that violate any law or other statute, including therefore the Copyright
Act and Radiocommunication Act. see the Broadcasting Distnbution Regulations, 3.0.R/A7-555, s. 8(1)(a); Discretionary
Services Regulations, $.0.R.2017-158, 5. 3(g); Radic Regulations, 1986, 3.0.R./86-882, s. 3{a); Television Broadcasting
Reguiations, 1987, S.O.R./87-49, 5. 5(1){a). To accept the freedom of expression argument would mean that all of this
lggislation also violates the Charter.

8% New Brunswick Broadeasting Co., Lid v. CRT.C., [1884] 2 F.C. 410 {C.A.), 126 (WLe(C), leave o appeal refused
(1984), 13 D.LR. (4") 77n (8.C.C.}; May v. CBC/Radio Canada, 2011 FCA 130 (Chambers), §25-26. of. Ramsden v.
Peterborough (City), [1993] 2 8.C.R. 1084 at 1100-1104 {recognizing that s. 2(b) protects the right to place posters on
eublic - not private - property).

® Canada (C.RT.C) v. CTV Television Network Ltd., [1982] 1 $.C.R. 530 at 540; CJMF-FM Ltée v. Canada, [1984]
F.C.J. No. 244 (C.A ), Genex Communications inc. v. Canada (A.G ), 2005 FCA 283, 14-8, 38-41, 55-60, 108, 109, 144-
145, 182 and 214-224, leave to appeal refused, [2005] C.5.C.R. No. 485, emphasis added. cf. Assn. of Canadian
Distilfers v. Canada (CR.T.C), [1995]1 2 F.C. 778 (1.0}, 117-23 (QL).
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balance under its enabling legisiation. In R. v. CKOY Ltd.,"® the Supreme Court of Canada held
that a CRTC regulation, which prohibited radio stations from broadcasting interviews without the
interviewee's consent, did not abridge the broadcaster's freedom of expression, in large part
because of the important interest which the interviewee (the party analogous to the rightsholder in
the Proposed Regime) had in the content of their speech:

The appeliant also urges s. 2 of the Canadian Bill of Rights... It is urged that to interpret
Regulation 5(k) as being intra vires of the Canadian Broadcasting Act would infringe the
provisions of s. 2 as it would result in the abridging of freedom of speech recited in s. 1(f) of the
said statute. | am ready to assume that the broadcasting media may be presumed to be defined
within the word "press"”. However, as has been stated on many occasions, the freedom of the
press is not absolute and the press, as all citizens, is subject to the ordinary law and has
no more freedom of expression than the ordinary citizen. ... The limitation is referred toin s.
3 of the Canadian Broadcasting Act which makes the "freedom of expression” subject to "the
generally applicable statutes and regulations”. | am unable to understand how Regulation
5(k) in any way abridges the freedom of the press. It does not hinder or prevent either the
broadcaster or an interviewed person from making any comment whatever. It simply
prevents the interview being broadcast without the consent of the interviewed person.
Indeed the regulation protects and confirms another fundamental freedom set out in the
same s. 1 of the Canadian Bill of Rights in para. (a), that of freedom of speech, for the
interviewed person may grant or withhold his consent to the broadcasting of his
comments. Therefore, | am of the opinion that the Canadian Bill of Rights does not prevent the
said Regulation 5(k) being found to be infra vires.'®

In the contest between the interests of copyright holders and the Canadian telecommunications
system on the one hand, and those of pirate operators, ISPs and piracy site users on the other, the
Proposed Regime strikes a proportionate balance which gives effect as fully as possible to the
freedom of expression while still permitting the CRTC to realize its statutory mandate. As discussed
at pages 4-5 above, conventional methods of preventing piracy are ineffective in the Internet age,
so there is a need for site blocking orders that are made directly against ISPs. Such orders will not
be made as a matter of course. instead, the Proposed Regime requires rightsholders and other
applicants to come forward with sufficient evidence to satisfy two independent administrative
agencies that the website blatantly, overwhelmingly or structurally engages in piracy. In cases
where this threshold is satisfied, the resulting CRTC order will provide timely and comprehensive
protection to rights holders in a way that advances Canadian telecommunications policy objectives,
with further opportunities for review by appropriate parties.

This is again supported by Google, where the Supreme Court engaged in a form of proportionality
analysis when considering whether the balance of convenience favoured the issuance of a
worldwide de-indexing injunction against Google." In concluding that it did, the Court emphasized
that the harm fo the plaintiff's inteliectual property rights would “far outweig[h]” any impacts on
freedom of expression:

... As for the balance of convenience, the only obligation the interlocutory injunction creates is
for Google to de-index the Datalink websites. The order is, as Fenlon J. observed, “only a slight
expansion on the removal of individual URLs, which Google agreed to do voluntarily”. Even if it

®411979] 1 S.CR 2.

85 Ibid, at 14-15, emphasis added.

% See Nalcor Energy v. NunatuKavut Community Counci Inc., 2014 NLCA 46, 166 (‘{Blalancing of competing interests
{proportionality} is vital when considering the approprateness of an interlocutory injunction”).
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could be said that the injunction engages freedom of expression issues, this is far
outweighed by the need o prevent the irreparable harm that would result from Google’s
facilitating Datalink’s breach of court orders."”

The proportionate nature of the Proposed Regime in relation to pirate operators'®® is also supported
by case law from the United Kingdom, where a statutory mechanism exists permitting rights holders
to seek court orders against ISPs disabling access to piracy sites.'® Courts applying this U.K.
regime are required to consider whether such orders are a proportionate response to online piracy,
and have repeatedly concluded that they are.” In The Football Association Premier League Ltd. v.
British Communications Plc, for instance, Arnoid J. made the following comments when granting a
blocking injunction against ISPs in relation to servers that streamed the claimant's copyrighted
programs without authorization:

FAPL contends that... the Order is proportionate. |t does not impair the rights of the
defendants to carry on business. To the limited extent that it interferes with the rights of
internet users to impart or receive information, the interference is justified by a legitimate
aim, namely preventing infringement of FAPL’s copyrights on a large scale, and it is
proportionate to that aim: it will be effective and dissuasive, no equally effective but less
onerous measures are available to FAPL, it avoids creating barriers to legitimate trade, it
is not unduly complicated or costly and it contains safeguards against misuse. | accept
this contention."”"

Indeed, in SOCAN, the Supreme Court of Canada suggested that even the more aggressive notice
and takedown regime would be an “effective” way of preventing ISPs from facilitating online
copyright violations:

The knowledge that someone might be using neutral technology fo violate copyright... is not
necessarily sufficient to constitute authorization, which requires a demonstration that the
defendant did "(g}ive approval fo; sanction, permit; favour, encourage”... the infringing conduct. |

17 Google Inc. v. Equustek Solutions Inc., 2017 SCC 34, 149, emphasis added. See also Directy, Inc. v. Sandhu, 2006
BCSC 1970, 1176, where in granting an injunction to prevent signal piracy in contravention of the Radiocommunication Act,
the Court stated “the balance of convenience clearly favours the plaintiff and not the defendants, whose interests
at stake appear on the materials before me to be proscribed by statute and in violation of the copyright of others,
in other words, to be unlawful’.

188 with respect to 18Ps, it is difficult to see what "impact’ the Proposed Regime will have upon them given that the ISP
Reference and s. 36 of the Telecommunications Act already prohibit ISPs from having any control over — and therefore
any interest in — the content they transmit. As willing participants in a regulated industry, 1SPs are also under a social duty
to implement measures designed to eliminate unlawful activity through the use of their regulated services by third parties:
see Tele-Mobile Co. v. Ontario, [2008] 1 S.C.R. 305, §50-51, 55 and 60.

%% Copyright. Designs and Patents Act 1988 {U.K), ¢. 48, 5. 97A(1):

G7A(1} The High Court (in Scofiand, the Court of Session) shall have power to grant an injunction against a
service provider, where that service provider has actual knowledge of ancther person using their service to
infringe copyright.

Y Twentieth Century Fox Film Corp. v. British Telecommunications Ple, [2011] EWHC 1981 (Ch), §1199-200; Dramatico
Enterfainment Lid. v. British Sky Broadeasting Ltd., [2012] EWHC 1152 (Ch), §9-12; EM/ Records Lid. v. British Sky
Broadcasting Lid., [2013] EWHC 378 (Ch), 180-107, The Foolball Association Premier League Ltd. v. British Sky
Broadcasting Ltd., [2013] EWHC 2058 {Ch), 153-59; Paramount Home Entertainment v. Brifish Sky Broadeasting, [2014]
EWHC 937 (Ch), §40-44; 1967 Lid. v. Brilish Sky Broadcasting Ltd., [2014] EWHC 3444 (Ch), 1126-27; Twentieth Century
Fox Film Corp. v. Sky UK Ltd, [2015] EWHC 1082 (Ch), {81. See also Carffer International AG v. British Sky
Broadcasting Ltd., [2017] 1 All ELR. 700 {C.A)), T125-183 and 212-214, where the English Court of Appeal found a
blocking order against ISP in relation to sites that infringed trade-marks to be proporiionate.

71 [2017] EWHC 480 (Ch), 189 (and §43-68), emphasis added.
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agree that notice of infringing content, and a failure to respond by "taking it down" may in some
circumstances lead to a finding of "authorization". However, thatis not the issue before us. Much
would depend on the specific circumstances. An overly quick inference of "authorization" would
put the Internet Service Provider in the difficult position of judging whether the copyright
objection is well founded, and to choose between contesting a copyright action or potentially
breaching its contract with the content provider. A more effective remedy to address this
potential issue would be the enactment by Parliament of a statutory "notice and take
down" procedure as has been done in the European Community and the United States."

Finally, it should be noted that existing laws already create remedies for internet piracy that intrude
upon freedom of expression. Under s. 34(1) of the Copyright Act and s. 18(1) of the
Radiocommunication Act, discussed at pages 36-42 above, a copyright holder or licensed
broadcasting undertaking may obtain an injunction from a court forcing a piracy site to be taken
down."™ The Proposed Regime does not authorize any greater interference with freedom of
expression that these existing statutory provisions.

Accordingly, the Proposed Regime is not contrary to the s. 2(b) Charter right to freedom of
expression.

{c) Common Law Requirements of Procedural Fairness

In applying the Proposed Regime, the CRTC will likely owe a common law duty of procedural
fairness to the pirate operator, since the addition of a site to the piracy list is an administrative
decision that will affect the pirate operator's interests." The Supreme Court of Canada recently
explained the nature of this duty in Canada (A.G.) v. Mavi:

The doctrine of procedural fairness has been a fundamental component of Canadian
administrative law since Nicholson... [This principle was affirmed by a unanimous Court, perLe
Dain J.: “...there is, as a general common law principle, a duty of procedural fairness lying on
every public authority making an administrative decision which is not of a legislative nature and
which affects the rights, privileges or interests of an individual”... The question in every case is
“what the duty of procedural fairness may reasonably require of an authority in the way of
specific procedural rights in a particular legislative and administrative context”...

Accordingly, while the content of procedural fairness varies with circumstances and the
legislative and administrative context, itis certainly not to be presumed that Parliament intended
that administrative officials be free to deal unfairly with people subject to their decisions. On the
contrary, the general ruile is that a duty of fairness applies. ...[Blut the general rule will yield to
clear statutory language or necessary implication io the contrary...

2 Society of Composers, Authors and Music Publishers of Canada v. Canadfan Assn. of Infemet Providers, [2004] 2
S.C.R. 427, 9127, undedining in original, bolding and ifalics added.

"7 See, e.q.: Directv, Inc. v. Boudreau, (20041 O.J. No. 1219 (S.C.J.), 3, 14 and 55, Telewizja Polsat S.A. v. Radiopol
nc., 2008 FC 137, §131-33; Echostar Satelfite LLC v. Pelletiier, 20110 ONSC 2282, 47-9 and 64.

74 Green v. Law Society of Manitoba, 2017 SCC 20, §53-54. tis unlikely that the CRTC would owe a duty of procedural
fairness to 1SPs, as the ISP Reference and s. 36 of the Telecommunications Actpreciude them from having any control or
influence over — and thus any independent interest in - the content they transmit. As the Supreme Court observed in
Reference re Broadcasting Act, [2012] 1 8.C.R. 142, 96, an ISP has "no knowledge or control over the nature of the
communicatoins being passed over iis wires”, Out of an abundance of caution, however, we recommend that iISPs be
given notice of the application by the rights holder, as is contemplated by the Proposed Regime.
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In determining the content of procedural fairness a balance must be struck. Administering a
“fair” process inevitably slows matters down and costs the taxpayer money. On the other hand,
the public also suffers a cost if government is perceived to act unfairly, or administrative action is
based on “erronecus, incomplete or ill-considered findings of fact, conclusions of law, or
exercises of discretion”. ..

Once the duty of procedural fairness has been found fo exist, the particular legislative and
administrative context is crucial to determining its content. ...

A number of factors help fo determine the content of procedural fairness in a particular
legisiative and administrative context. ... The duty of fairness is not a “one-size-fits-all” doctrine.
Some of the elements to be considered were set out in a non-exhaustive list... to include (i) “the
nature of the decision being made and the process followed in making it”...; (ii) “the nature of the
statutory scheme and the ‘terms of the statute pursuant to which the body operates™. .. ; (iii) “the
importance of the decision to the individual or individuals affected”...; (iv) “the legitimate
expectations of the person challenging the decision”...; and (v) “the choices of procedure made
by the agency itself, particularly when the statute leaves to the decision-maker the ability to
choose its own procedures, or when the agency has an expertise in determining what
procedures are appropriate in the circumstances”.... Other cases helpfully provide additional
elements for courts to consider but the obvious point is that the requirements of the duty in
particular cases are driven by their particular circumstances. The simple overarching
requirement is fairness, and this “ceniral” notion of the "just exercise of power” should not be
diluted or obscured by jurisprudential lists developed to be helpful but not exhaustive.'”

Applying these factors here:'"®

(1) The nature of the decision being made lies somewhere between the judicial and legislative
ends of the spectrum. The Proposed Regime contemplates an evidence-based hearing by
independent administrative agencies, but the end-result is simply to add the site to a list of
designated piracy sites.

(2) The nature of the statutory scheme is such that the decision is not final, but can be made
the subject of an application to review, vary or rescind before the CRTC under s. 62 of the
Telecommunications Act. Further, the pirate operator would have a right to seek leave to
appeal to the Federal Court of Appeal from the CRTC’s decision under s. 64(1) on questions
of law and jurisdiction, and this provision and its analogue in s. 31(2) of the Broadcasting
Act have received a broad interpretation that allows for appeals on questions of natural
justice, lack of evidence and extricable legal issues arising from decisions of mixed fact and
law."’" I the pirate operator raises an issue that falls outside the scope of the s. 64(1)

% 12011] 2 S.C.R. 504, 158-42.
18 See: Baker v. Canada (Minister of Citizenship and Immigration), [1999]2 $.C.R. 817, §123-27: Canada (A.G.) v. Mavi,
@5)11} 2 S5.CR. 504, §43-44.

Canadian Broadcasting League v. CR.T.C., [1880] 1 F.C. 393 (C.A), 16-7 (QL); Cathay International Television Inc. v.
C.RT.C. (1887}, 80 N.R. 117 (F.C.A), T1C-11 and 20-21 (WLeC); Cathay fnternational Television inc. v. Canada
(C.RT.C}IS8T), [1987) F.C.J. No. 350 (C.A); Arthurv. Canada (A.G.) (1889), 254 N.R. 136 (F.C.A.), 120 and 28 (QL),
leave 1o appeal to 8.C.C. refused, [2000] C.8.C.R. No. 85; Canadian Broadcasting Corp. v. CR.T.C., [1998] F.C.J. No.
1288 (C A, 91-2; Pachul v. Canada (CR. T.C), 2002 FCA 185, T14; Genex Communications v. Canada (C.R.T.C)}
{2004), 329 N.R. 83 (F.C.A.), {1, MTS Allstream Inc. v. Toronto (Ciy of), 2008 FCA 385, 411, leave to appeal to §.C.C.
refused, [20071 8.C.C.A. No 47 MTS Allstrearn Inc. v. Edmonton {Cify of}, [2007] 4 F.C.R. 747 (C.A.), 9157, leave fo
appeal to $.C.C. refused, [2007] S.C.C.A No 288; CKLN Radio Inc. v. Canada (A.G.), 2011 FCA 135, 1 and 7-8;
Pritchard Broadeasting Inc. v. Canada (C.R.T.C}, 2012 FCA 127 (Chambers), 2 and 8. See also K. v. Biniaris, [2000} 1
S.C.R. 381, 421-23. of Telecommunications Act, s. 52(1); Canadian National Railway v. Bell Telephone Co., [1938]
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appeal right, it may be able to seek judicial review in the Federal Court of Appeal under s.
28(1)(c) of the Federal Courts Act.""®

(3) The decision is not significantly important to the lives of pirate operators in a way that, e.g.,
decisions relating to one’s profession or liberty are.

(4) A pirate operator who is not doing business with Canadian rightsholders or even attempting
to comply with the Canadian legal regime has no legitimate expectations with respect to
process, particularly when the Proposed Regime accords greater procedural protections to it
than other potential solutions, such as a notice and takedown regime.

(5) The Telecommunications Act gives the CRTC significant discretion to determine its own
procedures,® and CRTC will have made its own choices regarding the procedure to be
followed in the Proposed Regime.

Accordingly, the CRTC likely owes the pirate operator only a minimal duty of procedural fairness.
This should not require it to hold an oral hearing. Instead, the duty of procedural fairness should be
met so long as the CRTC accords the pirate operator: (a) notice of the proposed piracy designation;
(b) a chance to make submissions on the same; (c) the right to have those submissions considered
by an unbiased decision-maker; and {d) basic reasons for the decision.'® Similar procedures have
been found adequate to satisfy the duty of fairess in several other decisions involving the CRTC. ™"

This is illustrated by Country Music Television, Inc. v. Canada (C.R.T.C.),"® where the CRTC made
an order removing an American country music television station from the eligibility list of
programming stations that Canadian BDUs were authorized to distribute, upon granting a Canadian
company the licence to offer its own country music station to the public. Like the Proposed Regime,
Country Music Television involved a CRTC order which prohibited the retransmission by
telecommunications of particular programming service. The only difference was that the
programming service was a felevision service rather than Internet one, and it was retransmitted by
BDUs rather than ISPs. In finding that the U.8. station owner was accorded sufficient natural

S.C.R. 308 at 316-317; Canadian National Raflway Co. v. York {Regional Municipality), 2004 FCA 419, 16, Wheatland
County v. Shaw Cablesystems Lid., 2008 FCA 281, §32.

78R S.C. 1985, ¢. F-7. See: TW.U. v. CR.T.C.,[1993]1 F.C. 231 (C.A), 95 (QL); Arthur v. Canada (A.G.) (1999), 254
N.R. 138 (F.C.A), §123-29; and Telus Communications Co. v. Canada (C.R.T.C), 2010 FCA 181, 1138 and 40.

® Telecommunications Act, 5. 67(1){(b). See also the Canadian Radio-television and Telecommunications Commission
Rules of Practice and Procedure, $.0.R./2010-277 {the "CRTC Rules”). The CRTC's ability to establish its own
procedures has been emphasized in several cases involving the duty of fairmess: Lipkovits v, CR.T.C.,[1983] 2 F.C. 321
(C.A), §18 (WLeC), leave to appeal refused (1983), 51 N.R. 238n (3.C.C.}; Genex Cornmunications Inc. v. Canada
(A.G), 2005 FCA 283, 4165, leave to appeal refused, [2005] C.5.C.R. No. 485; Telus Communications Co. v. Canada
{M,RT,C,). 2010 FCA 181, §24.

Bakerv. Canada (Minister of Cilizenship and Imimigration), [1998] 2 S.C R. 817, 1130-44; Canada (A.G.) v. Mavi, [2011]

2 8.C.R. 504, §45.

81 Confederation Broadeasting (Oitawa) Lid. v. Canada (C.R.T.C.), [1971] S.C.R. 806 at 925-927, per Spence J.;
Newfoundiand (A.G) v. Norcable Ltd., {1881] 2 F.C. 221 (C.A), 11 {QL);, Canadian Family Radio Ltd. v. Canada
{C.RT.C}J [1981] F.C.J. No. 928 (C.A)), 92-3, leave to appeal refused, [1982] 5.C.C.A. No. 211; Canada (CR.T.C.) v.
CTV Television Network L1d., [1982] 1 S.C.R. 530 at 545-548; Lipkovits v. C.R.T.C., [1883] 2 F.C. 321 (C.A.), {15-18
{(WiLeC), leave to appeal refused (1983}, 51 N.R. 238n {8.C.C.); Newfoundland Telephone Co. v. Canada, [1985]F.C.J.
No. 372 {(C.A)), §2-10; Canadian Motion Picture Distributors Assn. v. Partners of Viewer's Choice Canada, [1996] F.C.J.
No. 894 (C.A), i5; Canadian Broadcasting Corp. v. Méfromédia CMR Montréal Inc., [1999] F.C.J. No. 1637 {C.A.), 19-
20; Genex Communications inc. v. Canada (A.G.}, 20056 FCA 283, 938, 44-45 and 149-175, leave to appeal refused,
QZOOS] C.8.C.R. No. 485; Bell Canada v. Canada (Afforney General), 2016 FCA 217, §137-38.

¥211994] F.C.J. No. 1957 (C.A.), leave to appeal refused, {1995] S.C.C.A. No. 1.
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justice by the CRTC, the Federal Court of Appeal held that the owner was not entitled to participate
in the public oral hearing which preceded the decision — as it had requesied — during which the
CRTC considered whether to license the competing Canadian station. Instead, it was sufficient that
the U.S. station owner received notice of that proceeding and was given the right to make written
submissions about it:

As | already said, the only complaint of the appellant is that it was not given the opportunity to
participate in the public orai hearing that culminated in the removal of ifs programming service
from the eligibility lists. The appeilant does not found its grievance on any statutory requirement.
It is common ground that if the Broadcasting Act contains provisions requiring that oral public
hearings be held in certain circumstances, one cannot find in the Act or the Regulations any
provision requiring the CRTC to hold an oral hearing before making changes to the
eligibility lists. The appellant’s appeal, therefore, is entirely based on the rules of fairness
and natural justice which, according to its counsel, required, in the circumstances, that it
be given the right fo participate in the public hearing so as to be able to explain, contradict
or comment on the statements made at that hearing which could be prejudicial to its case.

{1 do not see any merit in that contention. The Commission, in my opinion, gave the
appeliant a reasonable opportunity to be heard before making its decision.

The appeilant knew, since 1984, that its service could be removed from the eligibility lists if it
became competitive with a similar Canadian service. It also knew, in December, 1993, that five
applications were pending before the Commission, that three of these applications contained
a request that the appeliant's programming service be removed from the eligibility lists,
that those written applications were available for inspection by interested parties who were
invited o intervene in the proceedings before the Commission by sending their written
representations and, if they wished to participate in the public hearing to be held on February 14,
1994, to make that request in their written intervention and indicate why their written comments
were not sufficient. indeed, within the prescribed time, the appellant filed a written
intervention opposing the request that its service be deleted from the eligibility lists.
Clearly, the appellant was given an opportunity to contest the request that CMT be
re{nésoved from the lists. Not only was it given that opportunity but it took advantage of
it.

Accordingly, having reviewed the procedure for the Proposed Regime described at pages 5-6
above - in which the CRTC, through the IPRA, provides the site operator with notice of the site
blocking application, an opportunity to make written representations to an independent
administrative agency, and reasons for the decision — it is our view that the the requirements of
procedural fairness are met."™ Indeed, given that the IPRA will have the ability to hold oral

B2 Ibid, 41012, emphasis added,

# \We acknowledge that there may be some cases in which the CRTC is unable to give actually serve the pirate operator
with notice of the application due to practical difficulties in locating them. However, this should not preclude the CRTC
from satisfying its duty of procedural fairness if it makes a reasonable attempt to effect actual service based on the contact
emall address provided on the website (if any) as well ag a "WHOIS" lockup. See s. 18(b) of the CRTC Rules, which
permit service “by sending a copy of the document by mail to the last known address of the person or their designated
representative”. In difficult cases where no address can be located, the CRTC could also provide notice of the application
generally, by posting it on its wabsite. See, by analogy, 5. 21 of the CRTC Rufes, in addition to Rule 136 of the Federal
Courls Rufes, $.0.R./98-106 (which permits a Court to make an order for substitutional service “[wlhere service of a
document that is required 1o be served personally cannot practicably be effected”). Section 5(2) of the Federal Courts
Rules permits the CRTC to “provide for any matter of practice and procedure not provided for in these Rules by analogy to
these Rules orby reference to the Federal Courts Rules”. See also: R v Kensington and Chelsea Rent Tribunal, ex parte
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hearings where it deems them necessary, the Proposed Regime goes beyond the minimal duty of
fairness required here.

We acknowledge that the Proposed Regime contemplates that the incidents of procedural fairness
will be observed by the IPRA rather than the CRTC itself, resulting in an IPRA recommendation
which is then adopted or rejected by the CRTC. As the CRTC is the statutory decision-maker under
ss. 24. 24.1 and 36 of the Telecommunications Act, and thus the entity with primary responsibility
for the duty of procedural fairness,'™ it could be argued that the CRTC must itself hold a hearing
before making the site blocking order.

However, the CRTC has the power to establish its own pmcedures under the Telecommunications
Act" and s. 70(1)(a) expressly permits it to appoint “any person” —including therefore the IPRA —
to inquire into and report to it on “any matter” that is within its jurisdiction under the Act.™
Therefore, provided that it appoints the IPRA under s. 70(1)(a), there should be no jurisdictional
resfriction upon its abu!zi’y 20 rely upon IPRA recommendations, so long as in doing so the CRTC
conducts its own review,’®® and does not delegate or fetter its ss. 24, 24.1 and 36 discretion by
snm@i}g gdeferr;ng to IPRA recommendations instead of making an independent decision in its own
right.

Further, the courts have recognized that an administrative decision-maker may rely upon the
procedures followed by a subordinate body y discharging its duty of fairness so long as those
procedures were themselves adequate.’® In Thomson v. Canada (Deputy Minister of
Agriculture),'® the Supreme Court of Canada held that the Deputy Minister accorded the
respondent sufficient natural justice in denying him a security clearance for a public service position.

While the Deputy Minister himself did not hold a hearing or receive any submissions from the
applicant, he acted on evidence compiled by the Security Intelligence Review Committee, 92 which
had held a hearing before making a non-binding recommendation to the Deputy Minister to grant
the clearance.'™ The process in Thomson was thus similar to the Proposed Regime, in that it
contemplated an initial hearing by a body with the power to make a non-binding recommendation to

MacFarlane, [1974]3 Al E.R. 390({Q.B.D.) at 396; Okanagan Helicopters Ltd. v. Canadian Helicopter Pilots' Assn., [1986]
2 F.C. 56 (CA), 132, footnote 7 {QL}.
" Thomson v. Canada (Deputy Minister of Agriculfure), {1992] 1 8.C.R. 385 at 400 and 402. The IPRA may itself,
however, owe a duty of procedural faimess even though its recommendation to the CRTC is not binding: see /rvine v.
Canada (Restrictive Trade Praclices Commission), {1987} 1 8.C.R. 181 at 221-222 and 229-232; Canada (A.G.) v.
Canada {Commission of lr;qu;ry on the Blood System in Canada - Krever Commission), [1997] 3 8.C.R. 440, {55.

% See footnote 179 above, in addition to ss. 55(e) and 57 of the Telecommunications Act,
7 See, by analogy, Canad;an Union of Public Emplovees (Airline Division) v. Air Canada, 2013 FC 184, 145-56.
"8 See Thomson v. Canada (Deputy Minister of Agriculture), [1992] 1 S.C.R. 385 at 401-403.
9 1+ would seem that the CRTC does not have the authority to delegate its authority to actually make decisions under 24,
24 1and 36to the IPRA, since ss. 41.3 and 46.2 expressly permit the CRTC to delegate other decision-making powers to
subordinate bodies, and no similar provision exists for ss. 24, 24.1 and 36 themselves. Instead, the CRTC could only
authorize the IPRA to make recommendations to it, following which the CRTC itself exercises its jurisdiction under ss. 24,
24.1 and 36 to issue a site blocking order. See: Telecommunications Workers Union v. Canada (Radio-television and
Telecommunications Commission), [1885]2 S .C.R. 781 at para, 37; Moreau-Bérubé v. New Brunswick (Judiclal Counecil),
[2002] 1 S.C.R. 249, 165. ¢f. Capital Cities Communicafions Inc. v. CR.T.C., [1878] 2 S.C.R. 141 at 171, Association for
Bublic Broadcasting in British Columbiav. CR.T.C., [1881] 1 F.C. 524 (C.A), 121-23.
" The Supreme Court recently recognized a similar principle in relation to the analogous duty of consultation that the
Crown owes to Aboriginal peoples: Clyde River (Hamlet) v. Petroleurn Geo -Services Inc., 2017 SCC 40, §30-34;
Cthpewas of the Thames First Nation v. Enbridge Pipelines Inc., 2017 SCC 41, §132-34.
i ¥111992] 1 S.C.R. 385,
e Ibid, at 401-402.

Ibid, at 397 and 400.
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the ultimate decision-maker, before whom no further hearing would be held. The Supreme Court
concluded that the Deputy Minister discharged the duty of procedural fairness through the
Committee’s hearing, stating:

...[Tlhe Deputy Minister was under a duty to comply with the principles of procedural faimess in
the context of security clearance decision-making. Generally speaking, fairness requires that
a party must have an adequate opportunity of knowing the case that must be met, of
answering it and putting forward the party's own position. When all the surrounding
circumstances are taken into account it is clear that the Deputy Minister fully satisfied these
requirements.

Prior to the Review Committee hearing, Mr. Thomson had been apprised of the objections
of the Deputy Minister in a document titled "Statement of Circumstances Giving Rise to the
Denial of a Security Clearance o Robert Thomson by the Deputy Head of Agriculture Canada”.
This document listed the objections considered by the Deputy Minister in his clearance denial.
Mr. Thomson was given a full opportunity to respond fo the allegations against him at his
hearing before the Review Committee. Despite his own explanations and the submissions
made on his behalf, the Review Commitiee accepted that three of the five reasons for refusal in
the above document were in fact well founded. i is thus apparent that Mr. Thomson was given
proper notice and a full hearing in regard to the allegations which formed the basis of the Deputy
Minister's decision. The requirements of natural justice have been satisfied.'®*

The Supreme Court reached a similar conclusion in Baker v. Canada (Minister of Citizenship and
Immigration),'® where the appeliant applied for a deportation exemption based on humanitarian
and compassionate grounds. The procedure involved a written application by the appeliant to a
junior immigration officer, who summarized the material and made a recommendation to a senior
immigration officer. The senior officer then made the decision to deny the appellant’s application in
the name of the Minister after considering the summary, recommendation and material from the
junior officer. The Supreme Court found the duty of procedural fairness was met, even though the
appellant did not have a further opportunity to make representations o the senior officer after the
junior officer's recommendation.”™® In addition, the Court held that while the senior officer was
required to provide the appeliant with reasons for his decision as part of the duty of procedural
fairness, and failed to do so, he could rely upon the notes of the junior officer (which were given to
the appellant on request) as satisfying this obligation, noting that "because there is no other record
of the reasons for making the decision, the notes of the subordinate reviewing officer should be

taken, by inference, to be the reasons for decision”.'’

¥ Ibid, at 402, emphasis added. ¢f. Cardinal v. Kent Institution, [1985] 2 S.C.R. 843 at 659-661, where the Supreme
Court held that the warden of a prison breached his duty of procedural faimess to inmates by refusing to follow a non-
binding recommaendation by the Segregation Review Board that they be released from administrative segregation, without
giving them reasons for this or holding a hearing on whether he should actin accordance with the recommendation. This
decision is distinguishable since the Proposed Regime only contemplates that the IPRA will make recommendations to
the CRTC to add sites to the piracy list, not recommendations to exclude sites from the list, and there is no suggestion
that the CRTC would unilaterally add sites o the piracy list without first receiving & recommendation by the IPRA.
Therefore, the CRTC will not have the opportunity to refect a recommendation by the IPRA, or make its own decision
independent of an |PRA recommendation, that prejudices the inferests of the site operator. Instead, any rejection of the
IPRA’s recommendation by the CRTC will only be to the benefit of the site operator, such that no allegation of a breach of
procedural faimess will be made. For this reason, the requirement for a second-level hearing in Cardinal does not
undermine the procedural faimess of the Proposed Regime.

9119901 2 SCR. 817.

%8 ibid, §33-34.

"7 Ibid, Y44 (and 35 and 43).
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Accordingly, the CRTC should be able to satisfy its duty of procedural fairness through the
procedures followed by the IPRA, provided that the IPRA accords site operators notice, a chance to
make submissions, consideration of those submissions by an unbiased decision-maker and
reasons for the result.

As a final matter, we observe that the Proposed Regime is not deficient by reason of the fact that it
does not require a court decision before a site blocking order may issue, which was a criticism that
some parties had made of the Rejected Regimes when they were before Parliament.'® Unlike the
Rejected Regimes, the Proposed Regime requires a decision by the CRTC, and the
Telecommunications Act grants it powers of a superior court with respect to the doing of anything
that is necessary for the exercise of its powers and the performance of its duties."® If, as is our
view, the CRTC possesses the jurisdiction to implement the Proposed Regime under ss. 24, 24.1
and 36 of the Telecommunications Act, then there is no basis to argue that the factual decision as
to whether a given site is a piracy one must be made by a judge.®® If the CRTC were to make an
error as defined by s. 64(1) of the Telecommunications Act in issuing an order against a site
operator,” then the site operator could seek leave to appeal. Otherwise, the CRTC'’s decision
should be immune from review. As the Federal Court of Appeal observed in Wheatland County v.
Shaw Cablesystems Ltd..

The CRTC is explicitly granted power to decide questions of law and fact, and its
decisions on questions of fact are "binding and conclusive”. On questions of law and
Jjurisdiction, its decisions are subject fo appeal to this Court, with leave of the Court.

52. (1) The Commission may, in exercising its powers and performing its duties un-der
this Act or any speciai Act, determine any question of law or of fact, and its
determination on a question of fact is binding and conclusive.

64 (1) An appeal from a decision of the Commission on any question of law or of
jurisdiction may be brought in the Federal Court of Appeal with the leave of that Court,**

This scheme is sufficient to meet any constitutional requirement for judicial oversight. As the
Supreme Court of Canada explained in Dunsmuir, the constitutional requirement for judicial
oversight of administrative action exists to ensure that tribunals do not exceed their statutory
Jurisdiction, not to prevent them from making decisions which involve errors of fact:

The legislative branch of government cannot remove the judiciary’s power to review actions and
decisions of administrative bodies for compliance with the constitutional capacities of the
government. Even a privative clause, which provides a strong indication of legislative intent,
cannot be determinative in this respect... The inherent power of superior courts to review
administrative action and ensure that it does not exceed its jurisdiction stems from the
judicature provisions in ss. 96 to 101 of the Constitution Act, 1867: Crevier. ... In shor, judicial

%8 Canada, Legal and Legislative Affairs Division, “Legislative Summary of Bill C-11: An Actto Amend the Copyright Act”,
nga Dara Lithwick & Maxime-Olivier Thibodeau (Ottawa: LLAD, 2012} at 27.
"® Tetecommunications Act, 5. 55d). See also Penny v. Bell Canada, 2010 ONSC 2801, 133,
“0 1ssuing a site blocking order is not analogous to other contexts in which a requirement for prior judicial authorization
exists, such as a search or seizure that triggers s. 8 of the Charter. Even in the latter context, courts have recognized that
“Itihe person performing this function need not be a judge”, provided they are “capable of acting judicially™: Hunter v.
Southam Inc., [1984] 2 S.C.R. 145 af 182.

9 The scope of this appeal right is discussed at pages 57-58 above.
2 2009 FCA 291, §32, emphasis added.
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review is constitutionally guaranteed in Canada, particularly with regard to the definition
and enforcement of jurisdictional limits. As Laskin C.J. explained in Crevier:

Where... questions of law have been specifically covered in a privative enactment,
this Court... has not hesitated to recognize this limitation on judicial review as
serving the interests of an express legisiative policy to protect decisions of
adjudicative agencies from external correction. Thus, ithas, in my opinion, balanced
the competing interests of a provincial Legislature in its enactment of substantively valid
legislation and of the courts as ultimate interpreters of the British North America Actand
s. 96 thereof. The same considerations do not, however, apply to issues of
Jjurisdiction which are not far removed from issues of constitutionality. It cannot
be left to a provincial statutory tribunal, in the face of s. 96, to determine the limits
of its own jurisdiction without appeal or review. ...*®

Therefore, because s. 64(1) of the Telecommunications Act preserves the possibility of a
jurisdictional appeal in the case of CRTC decisions under the Proposed Regime, it cannot be
constitutionally deficient by reason of not requiring a prior order from a court.

If you have any further questions or wish to discuss this opinion, please feel free to contact me.

Yours very truly,

McCarthy Tétrault LLP

Brandon Kain

- )

2 punsmuir v. New Brunswick, [2008] 1 SCR 180, 31, emphasis added.
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From: Hulley-Craig, Crystal

Sent: February-14-18 6:01 PM

To: Seidl, Chris; Shortliffe, Scott; Hutton, Scott

Ce: Millington, Stephen; Macri, John; Kachi, Nanao; Craig, Michael; Bowles, Eric; Abbott,
William; Roy, Jade; Rancourt, Eric

Subject: For you Sign Off - Procedural Letter to Parties Extending Deadlines in the FairPlay
Canada Piracy Blocking Application

Attachments: 3063708 - LEG_draft procedural letter re ATN application to mandate blocking of piracy
websites. DOCX

Hello,

Please find attached for your sign-off the English version of the staff letter reflecting the outcome of today’s meeting
and as signed off by Steve. The transiation will be finalized by tomorrow.

Any comments you have would be greatly appreciated.
Thanks

Crystal Hulley-Craig

Conseilier juridique Principal/P] | A/Senior Legal Counsel

Tel: (819) 956-2095 | crystal. hulley@crtc.gc.ca | Fax {(819) 953-0589

Legal Sector/Secteur juridique

Canadian Radio-television and Telecommunications Commission | Consell de la radiodiffusion et des télécommunications
canadiennes

Government of Canada | Gouvernement du Canada

Ottawa, Ontario K1A ON2

CONFIDENTIALITY NOTICE: This message contains confidential information intended only for the addressee and may
be subject to solicitor-client or other legal privilege. If you have received this communication in error, please immediately
notify the sender and do not retain & copy.

AVIS DE CONFIDENTIALITE: Ce courriel contient des renseignements confidentiels dont l'usage est réservé
exclusivement a la personne & laguelle if est destiné et peut étre protégé par le secret professionnel de l'avocat-client. Si
vous recevez cette communication par erreur, veuillez en aviser l'auteur immédiatement et détruire l'original et toute
copie. Merci.
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Conseil de la radiodiffusion et des Canadian Radio-television and
{éldcommunications canadiennes Telecommunications Commission

Ottawa, Canada
K1AONZ

Ottawa, 15 February 2018

Our reference: 8663-A182-201800467
BY EMAIL

Dr. Shan Chandrasekar

Asian Television Network International Limited for FairPlay Coalition
atnf@asiantelevision.com

Tamir Israel

Samuelson-Glushko Canadian Internet Policy and Public Interest Clinic
University of Ottawa, Faculty of Law, CML Section, 57 Louis Pasteur Street
Ottawa Ontario KIN 6N5

cippiciuottawa.ca

Re:  Application to disable on-line access to piracy sites — Procedural
Request

On 29 January 2018, Asian Television Network International Limited filed an application on
behalf of itself and a number of other persons (collectively, FairPlay Canada) seeking the
establishment of a regime that would serve to identify websites and services that are
“blatantly, overwhelmingly, or structurally engaged” in copyright piracy and result in a
requirement on Internet Service Providers to block access to such identified sites and
services.

On 2 February 2018, the Samuelson-Glushko Canadian Internet Policy and Public Interest
Clinic (CIPPIC), on behalf of itself and OpenMedia, filed a letter in response to the above-
referenced application. In its letter, CIPPIC argues that the procedural steps and timelines set
out in the CRTC Rules of Practice and Procedure’ for Part 1 applications will not provide
interested persons with the proper ability to test the evidence put forth in the application and
provide fulsome representations on the matters raised.

CIPPIC stated that the above-referenced application raises a number of far-ranging and
complicated questions of law, fact and policy the resolution of which could have significant

' SOR/2010-277
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impact and unintended consequences. As such, they submitted that the Commission should
amend the otherwise applicable procedures as follows:

e The deadline for submitting answers and interventions be extended to a minimum of
60 days;

e Establishing a second comment period with an associated deadline to submit
comments set no carlier than 30 days following the deadline to submit answers and
interventions; '

e Establishing formal procedures for the issuing and responding to requests for
information, including the possibility of inter-party requests;

o Establishing a right of reply for all parties with a submission deadline set for after the
completion of the above-requested request for information process;

e Holding of a public hearing; and,

e Establishing a final right of comment.

CIPPIC also requested that the Commission consider staying consideration of the application
and instead issue a notice of consultation to consider the matters raised.

Responses to CIPPICs procedural request were received from the Union des consommateurs
(Union), the Forum for Research and Policy in Communications (FRPC), the Canadian
Network Operators Consortium Inc. (CNOC), the Public Interest Advocacy Centre (PIAC) as
well as FairPlay Canada. By letter dated 9 February 2018, CIPPIC provided a reply to the
responses received.

Union, FRPC and PIAC supported CIPPIC’s request for extended timelines and additional
process. PIAC and the FRPC also supported CIPPIC’s alternative request for the issuance of
a notice of consultation. CNOC agreed with CIPPIC that a more extensive process is
justified in this proceeding but proposed that only a single round of reply comments be
provided for.

While FairPlay Canada did not object to extending the timelines for the filing of
interventions and reply comments, it argued that the additional process requested by CIPPIC
was not required at this time and that it would be best for the Commission to determine
whether and what additional process may be justified only after it has reviewed the initial
submissions it receives. FairPlay Canada requested that it be provided with 30 days to file its
reply comments in the event that the Commission grants the requested extension of time to
file interventions.

In reply, CIPPIC noted that all parties generally supported a change to the established
procedures. It remained of the view that its procedural request would serve to provide the
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Commission with a fulsome record but indicated that it could accept CNOC’s proposed
procedural amendments.

Having regard for both the breadth and the importance of the issues raised in the above-
referenced application, Commission staff considers it reasonable to amend the timelines
associated with this application as follows:

e Any interested person can file an intervention with the Commission, serving a copy
on the applicant, by no later than ; and

e The applicant may file reply comments by no later than 23 April 2018.

The Commission will determine whether further process is warranted, and if so in what form,
at a later time.

Sincerely,

Crystal Hulley-Craig
Acting Senior Legal Counsel
Canadian Radio-television and Telecommunications Commission

¢c: Union des consommateurs,

the Forum for Research and Policy in Communications
the Canadian Network Operators Consortium Inc.

the Public Interest Advocacy Centre
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Martel, Sylvie
e i i i
From: Hulley-Craig, Crystal
Sent: February-08-18 1:54 PM
To: Millington, Stephen; Hutton, Scott; Shortliffe, Scott; Seidl, Chris; Macri, John: Kachi,
Nanao; Craig, Michael; Roy, Jade; Bowles, Eric; Abbott, William
Ce: Rancourt, Eric
Subject: For your sign off - Procedural Options re FairPlay Canada's Piracy Blocking Application
Attachments: Reference - Doc No 3066005 (1).drf

FYIl. See FairPlay’s response to the procedural request attached.

Crystal Hulley-Craig

Conseiller juridique Principal/P! | A/Senior Legal Counsel

Tel: (819) 956-2095 | crystal.hulley@cric.gc.ca | Fax (819) 953-0589

Legal Sector/Secteur juridique

Canadian Radio-television and Telecommunications Commission | Conseil de la radiodiffusion et des télécommunications
canadiennes

Government of Canada | Gouvernement du Canada

Ottawa, Ontaric K1A ON2

CONFIDENTIALITY NOTICE: This message contains confidential information intended only for the addressee and may
be subject to solicitor-client or other legal privilege. If you have received this communication in error, please immediately
notify the sender and do not retain a copy.

AVIS DE CONFIDENTIALITE: Ce courriel contient des renseignements confidentiels dont l'usage est réservé
exclusivement a la personne & laquelle il est destiné et peut étre protégé par le secret professionnel de 'avocat-client. Si
vous recevez cette communication par erreur, veuillez en aviser l'auteur immédiatement et détruire l'original et toute
cople. Merci.
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RESPONSE TO CIPPIC PROCEDURAL REQUEST

RE: APPLICATION PURSUANT TO SECTIONS 24, 24.1, 36, and 70(1)(a) OF
THE TELECOMMUNICATIONS ACT, 1993, TO DISABLE ON-LINE ACCESS
TO PIRACY SITES

Academy of Canadian Cinema and Television, Alliance of Canadian
Cinema, Television and Radio Artists (ACTRA), Association
québecoise de I'industrie du disque, du spectacle, et de la video
(ADISQ), Asian Television Network (ATN), Association québécoise de
la pmducﬁon médiatique (AQPM), Bell Canada, Bell Expressvu, Bell
Media, Canadian Association of Film Distributors and Exporters
(CAFDE), CBC / Radio-Canada, Les Cinémas Ciné Entreprise Inc.,
Cinémas Guzzo, Cineplex, Canadian Media Producers Association
(CMPA), Cogeco Connexion, Corus, Directors Guild of Canada (DGC),
DHX Media, Entertainment One, Ethnic Channels Group, Fairchild
Media Group, International Alliance of Theatrical Stage Employees
(IATSE), Landmark Cinemas, Maple Leaf Sports and Entertainment
(MLSE), Movie Theatre Association of Canada (MTAC), Québecor
Média Inc., Rogers Media, Television Broadcasts Limited (TVB), TIFF,
and Union des artistes (UDA).

2018 02 07

000113



1. On 29 January 2018 the coalition submitted an application asking the
Commission to implement rules to require ISPs to disable access to specified
piracy sites for their customers (the “FairPlay proposal’)." In accordance with
its standard process, the Commission posted the proposal on its website with a
deadline for Interventions of 30 days, being 1 March 2018.

2. In a letter dated 2 February 2018 CIPPIC and Open Media set out a
specific process that they request the Commission follow, instead of the standard
process, in considering the FairPlay proposal. In a letter dated 6 February 2018,
PIAC supported CIPPIC and Open Media's request and in a letter dated 7
February 2018 FRPC also supported the request. In a letter dated 7 February
2018, CNOC proposed a different alternative process.

3. The Applicants do not object to extending the deadline for Interventions to
2 April 2018, as requested by CIPPIC and Open Media, or to 6 April 2018 or 9
April 2018, as has effectively been requested by CNOC. If the Commission
chooses to extend the deadline for Interventions, the Applicants request that the
deadline for the Applicants’ Reply be similarly extended to 30 days following the
deadline for interventions in order to ensure all issues raised by the Interventions
are addressed.

4. The remainder of the written process suggested by CIPPIC and Open
Media, however, is unduly lengthy and complex, contemplating up to five
separate written documents for every participant. Experience demonstrates that
this will only lead to repetition and inefficiency, without contributing to the creation
of the record and while imposing an unreasonable burden on all participants and
the Commission. CNOC recognized the undue length of the process proposed
by CIPPIC and Open Media and attempted to propose a more streamlined one.

5. The Applicants also do not object to including an oral phase in the
hearing, as requested by CIPPIC and Open Media, as well as by CNOC. The
Applicants are eager to appear in support of our application should the
Commission decide to hold an oral phase.

6. However, particularly at this juncture, there is no need to establish an
unnecessarily complex process. For example, it is not clear that party-to-party
interrogatories will be necessary; this application is unlike a proceeding that is
designed to establish the complex technical and commercial terms of a bilateral
relationship between two parties (e.g., in the wholesale wireline context), and
instead primarily raises issues of felecommunications policy. Given that, it may
turn out to be most effective and efficient for the Commission, rather than each
individual party, {o be responsible for making specific requests for information, if
required, based on the issues identified in Interventions.

' Terms not defined in this letter have the same meaning given to them in the application dated 29
January 2018.
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7. In the circumstances, the best approach may be for the Commission to
determine the appropriate process only after it has had an opportunity to review
the submissions it receives. For the Applicants, the important principle is simply
that there be a fair and transparent process that allows all interested parties to
participate fully and without unnecessary burden.

8. Given that this is only a response to a procedural request, in this letter the
Applicants have not addressed CIPPIC and Open Media’s mischaracterization of

the Commission’s experience and expertise and of the relevant issues, including -

its conflation of copyright law and telecommunications policy. Those topics will
be addressed in the course of the proceeding.

END OF DOCUMENT
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Presentation to the CRTC (May 18, 2017)

PROTECTED AND CONFIDENTIAL
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2 | 2017-05-18 | PROTECTED & CONFIDENTIAL
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Digital technologies create unprecedented new
challenges to the rights of creators

e Cultural content can be stolen for personal and
commercial use by anyone, anywhere, at little cost

Piracy reduces investment anc

nnovation in
Canadian broadcasting '

e Already risky programming investments now cannot be
monetized effectively even when they are hits with viewers

e Undermines potential new business models

e Geographic market integrity is increasingly difficult to
maintain, favouring the largest markets like the US over
unique local markets like Canada

Piracy has a significant negative impact on the
Canadian digital and creative economy

3| 2017-05-18 | PROTECTED & CONFIDENTIAL

- Because artists and creators produce
valuable content, their rights must be
protected, even more so in an evolving
digital world. Various countries offer us
inspiring examples or could become our
partners to protect arlists’ rights to fair
compensation and control over their work.

Heritage Ipsos Report, p. 12

J 10% 71%

of Canadian of Kodi households are
houssholds use Kodi using a piracy a:id-m

le-Canadian homes streaming
pzrateci content just through KODI

Sandvine Data / CBC S
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4 | 2017-05-18 | PROTECTED & CONFIDENTIAL
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® Goods and services sold under-the-table, with no
recourse if they don’t work

° Frequent frustration as services stop working
due to enforcement action

e Significant privacy, hacking, am
spyware/malware risk

® Exposure to private copyright lawsuits

° No accessibility, advertising, or programming ;
standards

international programming

® @Merﬁa‘émy regarding non-interference and
health & safety standards of devices in the home

@%ﬁ&%{g@ .

51 2017-05-18 | PROTECTED & COMNFIDENTIAL
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Applications pre-loaded on a device to provide access to pirated content
e KODI and other appiicéﬁons access freely available online sources

° Private “IPTV” services access a subscription for ~$15/month

® Each provides access to on-demand content and live channels

Successful legal action against retailers selling pre-loaded STBs

® 100+ defendants currently subject to an injunction upheld by the FCA
e Contempt of court charges for small number of defendants that do not comply
® Path forward for the full case on the merits

International take-downs of servers epérating illegal IPTV services

Hoping to address the importation and distribution of the devices into Canada
® Being imported/intended for use for an illegal purpose
e Often do not have the reqag ired non-interference certi f;cates

@renémcsed seﬁwﬁapwbmms are soﬂd to facshtate pwacy and pose a serious &h&‘@aﬁ m |

everyone involved in the legitimate Canadian television industry

6 | 2017-05-18 | PROTECTED & CONFIDENTIAL
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Achieve near-universal compliance with the Federal Court’s Order

° Including both defendants to the action and those who have not been
named (deterrence)

Extend legal actions “upstream” to the sources of content
° Uploading legitimately acquired content/services back onto the Internet
e Operating illegal “IPTV” services

Acquire modern tools to effectively protect creators and their work

° Available tools must reflect the global nature of piracy and challenges of
international enforcement

° Capture new technologies (eg, streaming) |
® Potential for the industry to implement technological tools to help

How can the industry work productively with Government to study
and address the impact on the broadcasting industry and the
objectives of the Broadcasting Act?

7 1 2017-05-18 | PROTECTED & CONFIDENTIAL
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allet, Diane

S

s.20(1)(b)

Subject:
Location:

" Start:
End: )
Show Time As:

Recurrenoe:

Meeting Status:

Organizer:

* Gall w/Chris MacDonald (CRTC) & Rob Malcol

Rob to call Chris’ cell €
Fri 2017-07-07 9:30 AM
Fri 2017-07-07 10:00 AM
Tentative

(none)

Not yet respended

Malcolmson, Robert

mson [8:30am EDT / 9:30am ADT]

When: Friday, July 07, 2017 8:30 AM-9:00 AM {U}’C—QS :00) Eastern Time {US & {:anada},
Where: Boh o caliChris'cell @

Note: The GMT offset above does hot reflect daylight saving time adjustments.

i s s T s B AR e R A

content piracy
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s.19(1)

s.20(1)(b)

From: Millington, Stephen

Sent: September-21-17 8:22 AM

To: Wilson, James

Subject: FW: For Thursday's discussion

Attachments: CRTC Site Blocking Slides - Final - MB Revisions.pdf

Stephen Millington _

Avocat général principal / Directeur exécutif par intérim
A/Senior General Counsel / Executive Director

Secteur juridique / Legal Sector

Conseil de la radiodiffusion et des télécommunications canadiennes /
Canadian Radio-television and Telecommunications Commission
CRTC, Ottaws, Ontario K1A ON2

Tel: 819-953-0632

BB: 613-878-678%9

Fax: 819-953-0589

stephen.millington@crtc.ge.ca

From: Malcolmson, Robert [mailto: @hbell.cal
Sent: September-19-17 12:42 PM

To: Millington, Stephen <stephen.miliington@cric.gc.ca>
Subject: For Thursday's discussion

Steve, attached is a short deck that explains what we are coming to see you about. As you will see a coalition comprised
of Bell, Videotron, Rogers, CBC, Asian television Network and others {and supported by members of the creative
community) will soon file an application with the CRTC under ss 24 and 36 of the Telecom Act asking the Commission to
require ISPs to block access to egregious piracy web sites. Content piracy is a growing problem that is harming our
industry— . Canadians visited pirate sites 1.88
billion times in 2016 and increasingly Kodi set top boxes are being sold pre loaded with live steams of CRTC licensed
channels, causing Canadians to disconnect from the regulated system in favour of pirated content.

We will talk more on Thursday but that's the background behind what is driving this project. Look forward to speaking
to you about it

Regards, Rob.
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@ggas create unprecedented new
rights of creators |

o Cultural content can be stolen for personal and commercial
use by anyone, anywhere, at little cost

» Notice & notice regime does not address streaming piracy,
which now accounts for up to 85% of all piracy

Piracy mdac% gnwgmam and innovation in

e Already risky programming investments now cannot be
monetized effectively even when they are hits with viewers

* Undermines potential new business models

* Geographic market integrity is increasingly difﬁcu!t to
maintain, favouring the largest markets like the US over
unique local markets like Canada

------ Piracy has a ficant negative
Canadian digital and creative economy

Visits to piracy websites
by Canadians in 2016

O Report {Canada)

MPAA

@% g?1%

of Canadian of Kodi households are
households use Kodi using & piracy add-on

1M+ Canadian homes streaming
~ pirated content just through KODI

Sandvme Data / CBC

$.20(1)(b)
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re increasingly adopting
iaries to disable access to

» 2001 EU directive requires all member states to make it possible
to obtain orders requiring intermediaries to remedy infringement

¢ 2003 UK law introduced to make the process faster and more
efficient in respect of ISPs

« 2015 Australian law similarly streamlines site blocking applications

» In the UK, disabling access to 53 piracy sites in 2014 led to a 90%
reduction in visits to the sites, a 22% decrease in total piracy for
affected users, and increased visits to legal services by ~6%-10%

+ Also in the UK, disabling access to 19 piracy sites in 2013
increased traffic to legal services by 12%

 In Portugal, when 22 of the top 250 piracy sites were blocked in
2015, not only did the usage of those 22 sites fall at least 60% but
total usage of the top 250 piracy sites fell 25%

iples of § ictio SPs ca
compelled to disable access 1o piracy siles
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o The Commission should create the Internet Piracy' Review Agency (“iIPRA") to consider requests for
site blocking orders:

reco

» Applicants would present IPRA with evidence identifying a piracy website and explaining why it
should be blocked;

» The website owner would be given notice and an opportunity to respond to the application;

« IPRA would have the discretion to hold an oral hearing or consider the application on a paper
record;

* [PRA would be funded on a cost-recovery model through application fees paid by applicants.

« [PRA would make a recommendation to the Commission that websites be added (or not be added) to
a list of blocked piracy sites:

* The recommendation would be based on clear criteria established by IPRA,;
« The commission would consider the application and make an appropriate order.

» Pursuant to s. 62 of the Telecommunications Act, interested parties (including owners of blocked
websites) would have the right to apply for variation of blocking orders made by the Commission.

» The process would be efficient, rely on the specialized expertise of IPRA and the Commission, and
provide strong procedural checks to ensure orders were appropriate and subject to thorough review.

i I'accés a linformation
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liction over site blocking

8. 36 of the Telecommunications

* §.36: “Except where the Commission a;éproves otherwise, a Canadian carrier shall not control the
content or influence the meaning or purpose of telecommunications carried by it for the public.”

&

The Commission has concluded that it is contrary to s. 36 to block access to a site without the

Commission’s approval:

* Telecom Decision CRTC 2016-479: “...the Act prohibits the blocking by Canadian -
carriers of access by end-users to specific websites on the Internet without prior
Commission approval...compliance with other legal or juridical requirements... would not, in’

and of itself, justify the blocking of specific websites...”

Given the conclusion that s. 36 applies to site blocking, the Commission’s ability to authorize
“control” or “influence” under s. 36 must also extend to any kind of blocking activity

* Parliament could not have intended that s. 36 make it impossible to block illegal online activity,
therefore the Commission must have the power to authorize site blocking under s. 36

* R v.B.(RN.),55C.C.C. (2d) 43: Statutes must be interpreted to avoid absurd results, such
as an interpretation that would protect illegal conduct (In that case, a statute should not be
interpreted to prevent prosecution of crimes committed on an accused’s 17t birthday)
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wunication Act provides jurisdiction to mandate site blocking

e The plain language of s. 24 is extremeiy broad: “The offering and provision of any
telecommunications service by a Canadian carrier are subject to any conditions imposed by the
Commission or included in a tariff approved by the Commission.”

s Courts have concluded that s. 24 gives the Commission very broad discretion to impose conditions
on ISPs

o Aliant Telecom Inc., Re, 2009 FCA 224, para 30; MTS v. TELUS, 2009 ABCA 372, para 17
* That broad authority has been exercised to achieve a wide range of objectives:

* Through the Wireless Code, contract pricirig and pricing for specific services, cancellation
terms, device subsidies, information disclosure, repairs of devices, unlocking of devices, and
disconnection - Telecom Regulatory Policy CRTC 2013-271

* Protection of confidential customer information — Telecom Decision CRTC 2008-17 (for a

detailed example of privacy obligations imposed through s. 24 see Telecom Regulatory
Policy CRTC 2017-11)

* Deposit policies, provision of telephone directories, customer confidentiality, suspensnan or
disconnection of service - Telecom Decision 2006-15
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* The objectives of the Canadian Telecommunications Policy are broad (Bell Canada v. CRTC, 2009
SCC 40).

° &. 7(a) ...[facilitating] the orderly development throughout Canada of a telecommunications
system that serves to safeguard, enrich and strengthen the social and economic fabric
of Canada and its regions ‘

¢ 8. 7 includes broad economic objectives (subsections (a), (c), (h)) and social objectives
(subsections (a), (d), ().

° A policy that protects illegal communications (including criminal and other illegal conduct) fails to
safeguard the social and economic fabric of Canada. The Commission should prevent the use of
the Canadian telecommunications system for illegal purposes.

° Piracy undermines the social fabric of Canada and its regions by harming Canadian content
creators and undermining the incentive to create new Canadian works.

¢ Piracy undermines the economic fabric of Canada by draining funds from the creative and
broadcasting sectors which are major employers and economically significant.

* Site blocking ensures the lawful use of the Canadian telecommunications system:

~ ° Ensuring lawful use protects the integrity of other statutes (including the Criminal Code and
Copyright Act), but is a matter of telecommunications policy
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Applications are pre-loaded on the device to
provide free access to pirated content online

« KODI is an open-source media centre to
which infringing “add-ons” can be added

* Showbox is a standalone application

* Individual programs and live channels from
publicly available sources on the Internet

Application pre-loaded on device to access a
paid subscription to a private “IPTV” server

«  Server accessed over the Internet with a
password (~$15/month)

* Retailer/distributor obtains blocks of
usernames and passwords

« Distributes Canadian and foreign channels
without authorization

Pre-loaded set-top-boxes are sold to facilitate piracy and pose a serious threat fo
everyone involved in the legitimate Canadian television industry

O

QUEBECOR
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Record released pursuant to the Access to Information Act /
Document divulgué en vertu de la loi sur I'acces a l'information

Demonstration
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Together Videotron, Rogers, and Bell have successfully
taken legal action against sellers of pre-loaded STBs

* Federal Court granted interiocutory injunction
¢ Found that those involved do not act as a mere conduit

* Injunction applies to additional defendants added to the
proceeding without a further hearing

Ability to address potential future developments through the
courts remains uncertain

« Defendants could sell the boxes online from other countries

* Boxes can be sold without applications loaded (consumers
follow instructions to load the box themselves)

Industry working together to address this issue but future developments may
require a different approach

QUEBECOR

i
/(/

000136



Record relea:
Document divulgué en vertu de la loi sur I'acces a l'information

The parties intend fo vigorously pursue sellers of illegal pre-loaded
STBs using the approach set out in the Federal Court’s decision

¢ Shut down as many as possible
¢ Educate consumers

Is an update required to address this type of piracy as it continues to
grow and adapt?

* Downloading vs. streaming
« Devices and inducement

Is there a role for the CRTC in coordinating/convening or otherwise
supporting the industry on this challenge?

* Impacts content creators, broadcasters, distributors, and consumers

We intend to work proactively with all stakeholders to address the negative effects
of piracy on creators, broadcasters, distributors, and consumers

£

o

QUEBECOR.
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